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QUESTIONS PRESENTED. 

A. Whether the infinitive “to use” in Section 201(a) of 
the District of Columbia Use Tax Act, which excludes from 
tax all purchases where the purpose is “to use or incor¬ 
porate the property so transferred as a material or part of 
other tangible personal property to be produced for sale 
by * # processing • * ” should be construed so that the use 
of a casing as part of a frankfurter during processing is 
excluded from tax, or whether (as the Board held below) 
the casing, to be so excluded, must be both used during 
processing and incorporated into the final product, as de¬ 
livered. 

B. Whether an artificial casing for a frankfurter having 
the same qualities as a natural casing and used in exactly 
the same manner as a natural casing during the processing, 
is a part of the frankfurter during processing, the essential 
difference between the natural and the artificial casing being 
merely that the artificial casing can be removed commer¬ 
cially prior to packaging the frankfurter for sale, whereas 
the natural casing cannot. 
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IN THE 


United States Cornt of Appeals 

Foe the District op Columbia Circuit. 


No. 10,988. 


BRIGGS AND CO., Petitioner, 

r. 

DISTRICT OF COLUMBIA, Respondent 


Appeal from the Board of Tax Appeals for the 
District of Columbia. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a decision of the Board of Tax 
Appeals for the District of Columbia filed February 5, 
1951, affirming District of Columbia use tax assessments 
against petitioner for the period August 1, 1949 to March 
31, 1950 (App. 14). The Petition for Review was filed 
March 6, 1951, and the record was duly filed in this Court 
on April 12, 1951. Jurisdiction of the case is conferred on 
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the Board of Tax Appeals originally, and on this Court on 
appeal therefrom, by Section 141(a), Title I, and Section 
223, Title II, Act of May 27, 1949, Public Law 76, Chapter 
146, 81st Congress, 1st Session; 63 Stat.—; (U.S. Code 
Cong. Serv., 1949, Vol. 1, pp. 127, 134). The sections re¬ 
ferred to confer the same jurisdiction upon the Board and 
this Court with respect to the subject matter of this appeal 
as is conferred by Section 3, et seq., Title IX of the Act 
entitled “An Act to Amend the District of Columbia Reve¬ 
nue Act of 1937, and For Other Purposes’’, as amended, 
being Sec. 47-2403, et. seq. of the District of Columbia 
Code, 1940 Ed. 

STATEMENT OF CASE. 

The petitioner is engaged in the manufacture and proc¬ 
essing of that variety of sausages known as frankfurters, 
together with several other types of meat products (App. 
14,15), and it was so engaged during the period August 1, 
1949 to March 31,1950 (App. 7). Its plants are all located 
in the District of Columbia, and its sales of meat products 
are made there and in the adjacent metropolitan area (App. 
14, 34). Petitioner sells its finished products to grocery 
stores, chain stores, restaurants, hotels, hospitals, and the 
Army and Navy (App. 8, 15). It does not collect from its 
vendees any sales taxes on the sales of its frankfurters 
(App. 8). 

1 In its manufacture of frankfurters, petitioner makes use 
of two types of casings, cellulose and natural (App. 17). 
Ninety-five per cent of its frankfurter production is proc¬ 
essed by the use of the artifical cellulose casing (App. 7, 
34), which is composed of carbon, hydrogen and oxygen 
(App. 7, 55, 66). The natural casing is made from animal 
intestines, most commonly sheep intestines (App. 7,17, 61). 

Petitioner uses a casing, either cellulose or natural, in 
its frankfurter manufacture, not only because it is required 
to do so by Department of Agriculture specifications (App. 
16) but also because there is no other known method of 
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manufacturing and processing the sausage product known 
as a frankfurter (App. 16, 33, 51, 53). It may be made by 
hand or by machinery (App. 33, 34) but by either method 
the casing is indispensable (App. 30). 

The petitioner’s manufacturing process for frankfurters 
is the same whether cellulose or natural casings are being 
used (App. 8, 20, 27, 28) except for the final packaging step 
hereinafter mentioned, the basic function of the two types 
of casing being identical (App. 53, 54). In the manufacture 
of frankfurters, beef and pork, suitably seasoned, are 
ground very fine and stirred together, resulting in a mix¬ 
ture of the consistency of dough in a bakery, and flavoring 
is added. (App. 7). By means of machinery designed or 
adapted for that purpose, the mixture then is forced by 
pressure into casings of approximately the circumference 
requisite to provide a tight fit for the finished product, and 
of a length several times that of the individual frankfurter 
(App. 7, 62). 

After the mixture has been stuffed into the casing it is 
“linked” or divided, without separation, into lengths which 
will be the length of the finished frankfurter (App. 7, 63). 
It is then subjected to curing by means of heating and smok¬ 
ing, during which soluble proteins present in the meat mix¬ 
ture near its outer surface are coagulated (App. 45, 46, 
47). The result of this coagulation is the formation of a 
crust on the outer surface of the meat adjacent to the inner 
surface of the casing (App. 7, 38, 45) after which the prod¬ 
uct merely requires preparation for marketing. This 
preparation is begun by cooling through cold water 
showers, after which the product is transferred to low tem¬ 
perature holding rooms (App 23, 24, 25, 64). 

The chilled product is then ready for packaging (App. 
25) in which process there occurs the sole difference be¬ 
tween the processing of frankfurters by the use of natural 
casings as compared to those processed by the use of cellu¬ 
lose casings. Natural casing frankfurters are merely re¬ 
moved from the holding room, the links separated, and 
placed in delivery boxes (App. 25, 26). The natural casings 
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are not removed from the frankfurter (App. 8, 25). In the 
case of the cellulose casing frankfurters, however, the prod¬ 
uct is removed from the holding room and the casing is 
removed from the meat mass, after which the product is 
placed in delivery boxes (App. 8, 26, 28). During removal 
the cellulose casing is cut and mutilated so as to have no 
further utility or value and is then destroyed (App. 8, 
26, 29, 66). 

Although petitioner originally marketed frankfurters 
without removing the cellulose casing, some confusion on 
the part of the consuming public resulted in petitioner’s 
practice during the period here involved of removing the 
casing at its plant as an additional service to customers 
(App. 28). No additional charge is made for this service, the 
selling price of both varieties of frankfurters being about 
the same (App. 7, 8, 42). However, it is not commercially 
feasible to attempt removal of natural casings, since such 
removal could disrupt and tear the meat mass, the soluble 
proteins of which become coagulated with the soluble pro¬ 
teins of the natural casing itself during the smoking and 
cooking process (App. 8, 33, 49). This coagulation between 
the meat and the casing does not occur, however, when 
cellulose casings are used, and they may consequently be 
readily removed from the product (App. 8, 49, 53). 

Neither the cellulose nor the animal casing has any sig¬ 
nificant food or nutritive value (App. 49, 55, 56). Both 
types of casings serve only two purposes in frankfurter 
manufacture: (1) they act as a support for the meat mass 
and give the frankfurter its characteristic shape, and (2) 
they are semi-permeable so as to allow penetration of the 
meat mass by the ingredients of the smoking and cooking 
process (App. 8, 30, 31, 50, 53). The only difference is that 
the cellulose casing may be removed commercially without 
damage to the frankfurter (App. 8, 49). Both casings are 
subjected to the same supervision by the Department of 
Agriculture (App. 30). 

On June 1,1950, the Assessor made assessments of sales 
and use taxes against petitioner for the months of August, 
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1949 to March, 1950, inclusive, aggregating, with penalties, 
$1,333.66. Of this sum $922.01 were use taxes, on the cellu¬ 
lose casings hereinabove referred to for those periods, and 
penalties thereon (App. 8). On June 14, 1950, petitioner 
paid these taxes under protest in writing, and on August 
25, 1950, appealed to the Board from the assessment there¬ 
of (App. 8). The Board affirmed the assessment on Febru¬ 
ary 5, 1951 (App. 14). 

Petitioner’s use of natural casings is not subjected to 
compensating-use taxes by the respondent, the assessment 
here involved being based solely on petitioner’s use of the 
cellulose casings in its manufacture of frankfurters. Al¬ 
though petitioner also uses cellulose casings on many of its 
other meat products, the casings are not removed before 
such products are marketed by petitioner, and no use 
taxes are assessed by the respondent on such casings (App. 

40, 41, 67). | 

I 

STATUTE AND REGULATIONS INVOLVED. 

I 

Section 201(a), Title II, Act of May 27, 1949, P.L. 76, 
Chap. 146, 81st Cong., 1st Sess., 63 Stat. —; (U. S. Code 
Cong. Serv., 1949, Vol. 1, p. 131) (District of Columbia Use 
Tax Act) reads in part as follows: 

Section 201. (a) “Retail sale”, “sale at retail”, j 
and “sold at retail” means all sales in any quantity or 
quantities of tangible personal property, whether made | 
within or without the District, and services, to any i 
person for the purpose of use, storage, or consump¬ 
tion, within the District, taxable under the terms of j 
this title. These terms shall mean all sales of tangible I 
personal property to any person for any purpose other 
than those in which the purpose of the purchaser is j 
to resell the property so transferred in the form in j 
which the same is, or is to be, received by him, or to 
use or incorporate the property so transferred as a j 
material or part of other tangible personal property ! 
to be produced for sale by manufacturing, assembling, i 
processing, or refining.*** 
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Section 705 of the Regulations pertaining to Sales and 
Use Taxes reads in part as follows: 

“Sec. 705. Where a person purchases tangible per¬ 
sonal property for the purpose of resale, or to use or 
incorporate the property as a material, or part of 
other tangible personal property to be produced for 
sale by manufacturing, assembling, processing or re¬ 
fining, such purchaser shall give to the vendor a cer¬ 
tificate of resale. 

(1) The approved form of certificate of resale is 
shown under Sec. 706.”**• 

Section 706 of said Regulations, specifying the form of 
Certificate of Resale, as originally promulgated on July 
12, 1949 read as follows, where material: 

“The undersigned hereby certifies that all or sub¬ 
stantially all of the tangible personal property which 
the undersigned shall purchase from you, will be 
purchased: 

(a) For resale in the form of tangible personal 
property. 

(b) For incorporation as a material or a part into 
or for use or consumption directly and ex¬ 
clusively in the production of tangible personal 
property to be produced for sale by manufactur¬ 
ing, processing, assembling and refining. ’ ’ 
(Italics Supplied) 

• • • • 

Section 706 of said Regulations was amended by the Com¬ 
missioners on August 11, 1949, so as to read as follows, 
where material: 

“This is to certify that all tangible personal prop¬ 
erty and services purchased by the undersigned from 
you will be purchased for use as follows: 

(1) For resale as tangible personal property in the 
same form received from you. 

(2) To be incorporated as a material or part of 
other tangible personal property to be produced 
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for sale by manufacturing, assembling, proc¬ 
essing, or refining. 

(3) Any natural or artificial gas, oil, electricity, 
solid fuel or steam purchased from you will be 
used in manufacturing, assembling, processing, 

or refining.’’ 

• • • • 

STATEMENT OF POINTS. 

(1) The Board erred in its conclusion that the petition¬ 
er’s purchases of artificial cellulose casings for use in its 
processing of frankfurters were purchases made by peti¬ 
tioner at “retail sale” within the meaning of Title U, Sec¬ 
tion 201(a), of the District of Columbia Revenue Act of 
1949, and that the respondent’s assessments thereof should 
be affirmed. 

(2) The Board erred in failing to find that during peti¬ 
tioner’s manufacturing process, the casings involved herein 
are an integral part of the frankfurters being processed 
and in failing to determine that the purpose of petitioner 
in purchasing said casings was to use them as “a material 
or part of other tangible personal property to be produced 
for sale by manufacturing, assembling, processing or re¬ 
fining” as contemplated in said Section 201(a). 

(3) The Board erred by holding, in effect, that the word 
“use” in the statute is synonymous with the word “in¬ 
corporate”, a construction which makes the word “use” 
entirely redundant. 

SUMMARY OF ARGUMENT. 

Point A. 

Section 201(a) of the District of Columbia Use Tax Act 
excludes from use tax all purchases where the purpose of 
the purchaser is to “use or incorporate the property . . . 
as a material or part of other tangible personal property 
to be produced for sale by manufacturing, assembling, 
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processing or refining.” The facts establish that peti¬ 
tioner purchases cellulose frankfurter casings with the pur¬ 
pose of using such casings as a material or part of its frank¬ 
furters during the manufacturing and processing thereof. 
Despite the fact that the casings are an integral and in¬ 
dispensable part of the frankfurter and are only removed 
from the product when packaged for sale, the Board has 
affirmed the assessment of use taxes on such casings by 
interpreting the statute in such a manner as to require 
that property to be excluded from the tax must be in¬ 
corporated into and delivered with the finished product. 
Such an interpretation, in effect, eliminates from the stat¬ 
ute the word “use” and violates the well settled rule of 
statutory construction that Congress is presumed to have 
used no superfluous words. 

Point B. 

The legislative history and the final statutory words of 
the Act in question demonstrate a Congressional intent 
to conform the District sales and use tax law to that then 
in effect in Maryland. The Maryland law as then interpret¬ 
ed by the administrative authorities would assert no use 
tax against the property here involved because of it being 
consumed in the manufacturing operation. Therefore, in¬ 
sofar as the present statute may be deemed ambiguous, the 
Maryland interpretation of the identical statutory words 
should be given great weight in determining the Congres¬ 
sional intent. 

Point C. 

The Regulations purporting to interpret the statute in 
question originally followed the effect of the Maryland 
regulations. Later, however, the Commissioners amended 
a section of the regulations so as to eliminate therefrom 
the statutory word “use”. This action was tantamount to 
legislation and should therefore be accorded no weight by 
this court. 


9 


Point D. 

Decisions from other state courts are not precisely in 
point due to the widely varying wording employed by the 
several state statutes. However, in those states where the 
statute may be considered as similar in effect and purpose 
to the District statute, the state decisions interpreting such 
statutes are in accord with petitioner’s contentions. 

ARGUMENT. 

A. Construction of the Statutory Words. 

Section 201(a) of the District of Columbia Use Tax Act, 
after defining the term “retail sale” provides as follows: 

“These terms shall mean all sales of tangible personal 
property to any person for any purpose other than 
those in which the purpose of the purchaser is to resell 
the property so transferred in the form in which the 
same is, or is to be, received by him, or to use or in¬ 
corporate the property so transferred, as a material 
or part of other tangible personal property to be pro- 

; duced for sale by manufacturing, assembling, proc¬ 
essing or refining (Italics supplied) 

Under the facts of this case, petitioner believes it clearly 
established that its purpose in purchasing cellulose frank¬ 
furter casings is “to use” them as a “material or part” in 
the processing of other tangible personal property, namely, 
“skinless” frankfurters. When the statutory language is 
given its natural and ordinary meaning, it is clear that 
petitioner’s use of the cellulose casings is exempted from 
the tax by the statutory language above quoted. 

It is well established that in ascertaining the legislative 
intent, resort must be had to the natural, ordinary and 
familiar meaning of the words used. See Helvering v. 
Flaccus Leather Co., 313 U. S. 247 (1941); Jones v. Liberty 
Glass Co., 332 U. S. 524 (1947). The common and usual un¬ 
derstanding of words controls and not some narrow or 
restricted meaning at variance with popular acceptance. 
Helvering v. Hammel, 311 U. S. 504 (1941). 
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Although the standard dictionaries are not the sole aid 
used by the courts in finding the ordinary and everyday 
meanings of statutory words, they are important source 
material as shown by the fact that the Supreme Court 
has recently resorted to dictionary definitions in interpret¬ 
ing the word “property” as used in the Internal Revenue 
Code. See Crane v. Commissioner, 331U. S. 1 (1947) where 
the Court, in holding that the word “property” does not 
mean the same thing as “equity”, stated at pp. 6-7: 

“In the first place, the words of statutes—including 
revenue acts—should be interpreted where possible in 
their ordinary, everyday senses. The only relevant 
definitions of ‘property’ to be found in the principal 
standard dictionaries are the two favored by the Com¬ 
missioner, i.e., either that ‘property’ is the physical 
thing which is a subject of ownership, or that it is the 
aggregate of the owner’s rights to control and dispose 
of that thing. ‘Equity’ is not given as a synonym, nor 
do either of the foregoing definitions suggest that it 
could be correctly so used.” 

Under these settled rules of construction it is proper, 
therefore, to examine the standard dictionary sources for 
the ordinary and accepted meaning of the transitive verb 
“use” employed in Section 201(a). Webster’s New Inter¬ 
national Dictionary (2d Edition) Unabridged, gives the 
following relevant definitions.: 

“1. To make use of, esp. habitually or customarily; 
to follow as a regular custom; to practice or make a 
practice of; as, a method which the clergy use; to 
use diligence in business. 

2. To convert to one’s service; to avail oneself of; 
to employ; as, to use a plow, a chair, a book; an artist 
uses a model or an author uses a neighbor as a char¬ 
acter in his story; also, now rarely, to frequent or 
resort to; as, to use an inn; to use one’s seashore 
cottage. • • . 
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5. To put into operation; to cause to function; as, 
for his purposes he used the same machinery and the 
same skill he had previously used. 


7. To partake of; to eat or drink; to consume, as 
food; also to smoke (tobacco); as, he had used tobacco 
all his life. ,? (Italics supplied) 

The only synonym given by this standard dictionary is 
the word “employ’’ which is referred to as “freely inter¬ 
changeable’’ with “use”. The two words were also treated 
as synonymous by the United States Supreme Court in 
Billings v. United States, 232 U. S. 261 (1914) where the 
Court interpreted a statute laying an excise tax “upon the 
use of every foreign-built yacht. . . not used ... for trade 
...” Mr. Chief Justice White stated at pp. 280-281: 

“The words of the statute under this construction were 
used in an every-day sense and not in a technical one: 
in other words but convey the distinction without 
reference to nice analysis of the nature of things which 
is commonly conceived to exist between ownership and 
use. Let it be conceded that the ownership of property 
includes the right to use, plainly we think, as use and 
ownership are distinguished one from the other in the 
provision, the word 1 use’ as there employed means 
more than the mere privilege of using which the owner 
enjoys, and relates to its primary signification, as de¬ 
fined by Webster; ‘The act of employing anything or 
of applying it to one y s service; the state of being so em¬ 
ployed or applied.” If the use which arises from the 
fact of ownership without more was what the statute 
proposed, then it is inconceivable why the difference 
between use and ownership was marked in the pro¬ 
vision and made the basis of the tax which it imposed.” 
(Italics supplied) 

The two words likewise were deemed synonymous in the 
case of Buckwaiter v. Commissioner, 61 F. (2d) 571 
(CCA, 6th, 1932) where the court considered the meaning 
of the phrase in the Revenue Acts of 1924 and 1926 per- 


L 



12 


mitting the deduction of an allowance for exhaustion “of 
property used in the trade or business ’’ and treated the 
word “used” as synonymous with “employed”. 

Nowhere in the dictionary definition of “use” does the 
word “incorporate” appear, nor is it referred to as a 
synonym. Likewise, nowhere in the above dictionary’s 
definition of the word “incorporate” does the word “use” 
appear, nor is it referred to as a synonym, the synonyms 
given for “incorporate” being “fuse”, “mix”, and 
“merge”. Webster’s New International Dictionary (2d 
Ed.) Unabridged. Yet the Board and the respondent in 
this case have, in effect, interpreted Section 201(a) as 
though the two words were synonymous 1 . Thus the Board 
states in his Memorandum, as follows: 

“In the application of the rule it is necessary to bear 
in mind that is is quite common in the framing of stat¬ 
utes to use two or more synonymous terms, that differ 
little, if at all, in their meanings, with reference to the 
same idea. 2 

* • • • 

“Considering the word ‘use’ in its context, both 
the section in which it occurs and the statute as a whole, 
the word is used in the sense that flour is used in mak¬ 
ing bread, wood is used in making furniture, lead 
plates are used in making storage batteries, &c., that 
is, in such a way as to become a part of the thing 
made.” (Italics supplied) (App. 11) 

However, an analysis of Section 201(a) clearly shows 
that the exclusions from tax therein set forth are applicable 
to three separate categories of purchases as follows: 


l Bespondent’g amended regulations, in “interpreting” the statute, have 
even gone so far as to strike out the word “use” entirely. Cf. Section 706 of 
the Regulations as originally promulgated with the amendment thereto of 
August 11, 1949, above quoted. 

a Here the Board cites a series of true synonyms used elsewhere in the stat¬ 
ute which petitioner submits is entirely irrelevant to the consideration of such 
dissimilar words as “use” and “incorporate.” While the incorporating of a 
material, will obviously involve its use, it is equally obvious that a material 
may be used but not incorporated in the product, and the statute here employs 
the two words in the disjunctive. 


0 


13 


(1) Where the purpose of the purchaser is to resell 
the property transferred in the same form as 
when purchased; 

(2) WTiere the purpose of the purchaser is to use 
the property transferred as a material or part 
of other tangible personal property to be pro¬ 
duced for sale by manufacturing, etc.; 

(3) WTiere the purpose of the purchaser is to incor¬ 
porate the property transferred as a material 
or part of other tangible personal property to 
be produced for sale by manufacturing, etc. 

The Board has obviously ignored the plain language of 
the statute by eliminating entirely the second exclusion 
enumerated above. In so doing, the Board has failed to 
give effect to the fundamental rule of statutory construc¬ 
tion that Congress is presumed to have used no superfluous 
words in a statute. In Platt v. Union Pacific Railroad Co., 
89 U. S. 48 (1878) a question of statutory construction 
arose under the Congressional Act incorporating the Union 
Pacific Railroad Company, as a part of which public lands 
were granted to the company for the purpose of aiding 
in the construction of the railroad, the Act further provid¬ 
ing that all such donated lands “not sold or disposed of” 
by the company within the designated period were subject 
to settlement and preemption. For the purpose of raising 
money, the company had executed a mortgage covering 
several sections of land granted to it under the above Con¬ 
gressional Act, including the tract claimed by the com¬ 
plainant. It was contended that the act of mortgaging the 
property was not a sale or disposition of the lands under 
the Act, on the ground that “to dispose of” must be the 
same thing as “to sell”. However the Supreme Court re¬ 
fused to treat the words as synonymous, stating as follows 
at page 58: 

“Congress is not to be presumed to have used words 
for no purpose. If it was intended that only lands which 
had been sold before three years had expired after the 
entire completion of the railroad should be exempted 
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from preemption, the words ‘or disposed of’ were en¬ 
tirely superfluous. But the admitted rules of statutory 
construction declare that a legislature is presumed to 
have used no superfluous words. Courts are to accord 
a meaning, if possible, to every word in a statute. . .. 
The phrase ‘or disposed of’ must, therefore, have some 
distinctive meaning, some meaning beyond the word 
‘sold’.” (Italics supplied) 

Likewise, in Market Co. v. Hoffman, 101 U. S. 112, 
(1879), the Court said at pages 115-116: 

“We are not at liberty to construe any statute so as 
to deny effect to any part of its language. It is a cardi¬ 
nal rule of statutory construction that significance and 
effect shall, if possible, be accorded to every word. As 
early as in Bacon’s Abridgment, sect. 2, it was said 
that ‘a statute ought, upon the whole, to be so con¬ 
strued that, if it can be prevented, no clause, sentence, 
or word shall be superfluous, void, or insignificant*. 
This rule has been repeated innumerable times.” 

To the same effect are Early v. Doe, 16 Howard 610 
(1853); United States v. Lexington Mill Co., 232 TJ. S. 399 
(1914); McDonald v. Thompson, 305 U. S. 263 (1938); 
Lawrence v. Allen, 7 Howard 784 (1848); Ginsberg & 
Sons v. Popkin, 285 U. S. 204 (1931); Postmaster General 
v. Early, 12 Wheat. 136 (1827); Fisher v. District of Co¬ 
lumbia, 82 U. S. App. D. C. 371,164 F. (2d) 707 (1947); and 
Abbot v. Bralove, 85 U. S. App. D. C. 189, 176 F. (2d) 64 
(1949). 

In the present case also Congress is not to be presumed 
to have employed the words “to use” for no purpose, but 
under the construction adopted by the Board the words 
are entirely superfluous. As shown by the dictionary defini¬ 
tions above, “to use” means “to consume”, “to make use 
of”, “to employ”. The facts of the present case clearly 
show that the purpose of petitioner is to employ, to con¬ 
sume, and to make use of its cellulose casings as a material 
in its processing of and as a part of its frankfurters during 
processing. After the frankfurter is finished, the cellulose 
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casing is removed and has no further value or use what¬ 
ever. It has been employed, made use of, and consumed. 

The Board states in his memorandum that petitioner’s 
* 4 construction would disregard the phrase ‘as a material 
or part of other tangible property to be produced for sale 
by manufacturing,’ etc.” Far from ignoring this modifier 
of the words “to use”, petitioner relies firmly upon it as 
clearly indicating the specific type of use to be excluded 
from tax, namely, the use of property “as a . . . part of 
other tangible personal property to be produced for sale 
by manufacturing ...” Section 201 (a). 3 

Not only is the cellulose casing used or employed in the 
processing, but the uncontroverted testimony of peti¬ 
tioner’s president and Dr. F. P. Veitch, Assistant Profes¬ 
sor of Chemistry at the University of Maryland, as well 
as the Board’s own definition of a “sausage”, demonstrate 
that the cellulose casing is an integral and indispensable 
part of the “skinless” frankfurter during its manufacture. 
(App. 30, 33, 51). Their testimony shows that there is no 
known practical method of manufacturing a frankfurter, 
either by hand or by machine, without the use of a natural 
or artificial casing (App. 16, 30, 33, 51, 53). Although, from 
the mass production standpoint, it would be impractical 
for petitioner to dispense with all its plant machinery de¬ 
signed for frankfurter production, it is nonetheless a fact 
that the machinery could be eliminated and frankfurters 
still be produced by hand labor (App. 33, 34). However, 
it is crucial to the issue involved herein to remind the Court 
that under no conceivable circumstance could frankfurters 
be produced by machinery or hand without the use of either 
natural or artificial casings. They are indispensable to the 
processing of the product known as a frankfurter. Indeed, 
they are as much a part of the processing of a frankfurter 
as the meat itself, a fact made obvious by the Board’s own 

3Petitioner intends no disrespect in pointing to the Board’s inconsistency 
in this regard. It is the Board and the respondent, not the petitioner, who 
have disregarded a statutory phrase, namely, ‘‘to use”. 
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definition. During the examination of petitioner’s presi¬ 
dent at the hearing, the Board stated: 

“The Board: I think by definition of * sausage’ is 
J meant] something made by stuffing meat into a cas¬ 
ing. If it hasn't got a casing , it might he a hamburger 
or a meat loaf, hut it wouldn't he a sausage." (Italics 
supplied) (App. 33) 

It will be noted that the Board sustained an objection to a 
question put by petitioner’s counsel at the hearing designed 
to elicit the expert opinion of Dr. F. P. Veitch as to whether 
a casing as described in the question was a necessary part 
of the frankfurter (App. 51). Without the benefit of such 
an expert opinion, there is left the statement of petitioner’s 
president (App. 30) and the Board’s definition above, both 
of which clearly demonstrate that the casing is a necessary 
part of the frankfurter “to be produced.” Section 201(a). 

However, in his memorandum opinion, apparently to 
overcome the logical inference from his own definition, the 
Board refers to the casings as “merely an instrumentality 
or utensil in the manufacture”. Yet if that “instrumen¬ 
tality or utensil” is used “as a material or part” of the 
frankfurter during the processing, which the facts of man¬ 
ufacture clearly demonstrate, then the name applied to the 
casings is obviously irrelevant so long as they meet the 
statutory classification of “tangible personal property.” 

From these facts it is clear that the petitioner’s purpose 
in purchasing cellulose casings is, in the words of Section 
201(a), “to use . . . the property ... as a material or part 
of other tangible personal property to he produced for sale 
by manufacturing . . . processing ...” It will not do to 
compare the casings to petitioner’s machinery, which is 
merely an aid to mass production and not an indispensable 
part of the product being manufactured. Also, the Court 
is reminded that petitioner’s machinery is used over and 
over again in the processing and depreciates gradually 
over the years. The cellulose casing is completely con¬ 
sumed as a part of the individual frankfurter under pro- 
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duction. Unlike petitioner’s machinery, an individual 
casing is an integral, essential and inseparable part of the 
individual frankfurter until finally it becomes possible to 
remove it at the end of the process. 

Petitioner’s counsel intend nothing facetious by suggest¬ 
ing as an analogy the shedding of its skin by a snake (or 
the shedding of its shell by a crab) during its growing 
period. Before the snake sheds its skin it can hardly be 
denied that the skin is an integral part of the snake. Once 
shed, of course, the skin is no longer part of the snake. 
Just so in the case of the frankfurter. It requires a natural 
or artificial casing during the processing, and it cannot 
reach the finished stage without such natural or artificial 
casing. During the processing, whether a natural or arti¬ 
ficial casing is used, a new “skin” or “crust” is formed, 
making both the artificial and natural casing no longer 
necessary to the product (App. 38). 

Petitioner submits it is clear, therefore, that its pur¬ 
chases of cellulose casings fall squarely within the exclu¬ 
sion clause of Section 201(a) of the Act. To hold other¬ 
wise is, in effect, to eliminate the word “use” from the 
statute, and as stated by Crawford, “Statutory Construc¬ 
tion,” p. 261 (1940): 

“The legislative intent is just as apt to be lost where 
a word ... of the statute is rejected as where they are 
considered separate and apart from the rest of the 
statute. This is in accord with our use of words. The 
omission of a word from a sentence may easily cause 
it to express an idea quite different from the one 
actually intended and expressed.” 

B. Comparison of the Maryland Sales and Use Tax Law. 

Although counsel for petitioner have examined a large 
number of sales and use tax decisions rendered by the 
various state courts, no case precisely in point was found 
due to the widely different wording employed by the sales 
and use tax statutes in other states. See, for example, the 
American Law Reports annotation to Herlihy Mid Con- 
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tinent Co. v. Nudelman , 368 HL 600, 12 N.E. (2d) 638, 115 
A.L.R. 485 (1938). 

The Maryland Sales and Use Tax Act of 1947, however, 
contains language identical to the District of Columbia 
statute. In addition, the legislative history of the District 
law is replete with statements showing an intention to con¬ 
form the local sales and use taxes to those imposed by 
Maryland insofar as possible. For example, in his testi¬ 
mony on February 8, 1948, Vernon E. West, Corporation 
Counsel of the District of Columbia, stated: 

“The sales tax bill is substantially a copy of the 
Maryland law. It levies the 2-per cent sales tax, set¬ 
ting up a schedule for the collection of the tax which 
is the same as Maryland’s. It exempts medicines from 
the tax, and foods which are to be consumed off the 
premises, the place where purchased. There are also 
some other minor exemptions.” (Italics supplied) 
(Hearings Before the Joint Subcommittee on Fiscal 
Affairs of the Committees on the District of Columbia, 
81st Cong., 1st Session, p. 50) 

See also the statement by Edward A. Dent, Assessor, 
District of Columbia, at an earlier hearing, as follows: 

“As far as the exemptions are concerned, Mr. Talle, 
I think it would be better if we would follow the Mary¬ 
land law as clqsely as possible for ease of administra¬ 
tion. I think it is going to be confusingly difficult if 
we get too far away from the Maryland statute on 
account of the proximity of the outlying areas.” 

(Hearings Before the Joint Subcommittee on Fiscal 
Affairs of the Committees on the District of Columbia, 
80th Congress, 2d Session, p. 310.) 

Bearing these statements in mind, it is now pertinent to 
consider the Maryland statute. Its definition of “retail 
sale” under the Sales Tax subtitle is strikingly parallel to 
our own and reads as follows in Section 259(f): 

“(f) ‘Retail sale’ and ‘sale at retail’ shall mean the 
sale in any quantity or quantities of any tangible per- 
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sonal property or service taxable under the terms of 
this subtitle. Said term shall mean all sales of tan¬ 
gible personal property to any person for any purpose 
other than those in which the purpose of the purchaser 
is to resell the property so transferred in the form in 
which the same is, or is to be received by him, or to use 
or incorporate the property so transferred, as a mate¬ 
rial or part, of other tangible personal property to be 
produced for sale by manufacturing, assembling, proc¬ 
essing or refining .” (Italics supplied.) 

However, unlike the District of Columbia statute, the 
Maryland law contains a different definition of ‘‘ retail 
sale” in its Use Tax subtitle at Section 308(h), which reads 
as follows: 

“(h) ‘Retail sale’ and ‘Sale at retail’ means all 
sales in any quantity or quantities of tangible personal 
property whether within or without this State to any 
person for the purpose of use, storage or consumption 
within this State.” 

Furthermore, in the Maryland Use Tax Act at Section 
308(d)(2), the term “use” is stated to exclude the 
following: 

“(2) The incorporation of tangible personal prop¬ 
erty as a material or part of other tangible personal 
property to be produced for sale by manufacturing, 
assembling, processing or refining.” 

It will be noted that the last quoted section, unlike cor¬ 
responding provisions of the District Use Tax law, omits 
the word “use”, and thus petitioner’s purchases of cellu¬ 
lose casings conceivably could be subjected to the use tax 
in Maryland. However, the Maryland authorities do not 
attempt to subject to use tax purchases of cellulose casings 
for frankfurter processing by reason of Rule 63 of their 
Rules and Regulations, as further interpreted by the Mary¬ 
land Comptroller. Rule 63 reads as follows: 
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“Tangible Personal Property Consumed in Manu¬ 
facturing, Processing, Assembling and Refining. 

The clause, ‘or to use or incorporate the property so 
transferred, as a material or part, of other tangible 
personal property to be produced for sale by manufac¬ 
turing, assembling, processing, or refining,* as used in 
Sec. 259(f) shall be deemed to include all tangible per¬ 
sonal property which is consumed in such operation. 

Tangible personal property shall be considered to be 
consumed in such operations if that property is mate¬ 
rially changed in form and character, or consistency by 
reason of its use. Tangible personal property shall not 
be considered to be consumed in such operations if its 
value as property is ordinarily dissipated through the 
gradual wear or tear incident to its use. For example, 
the sale of coal for use in manufacturing, assembling, 
processing or refining is not taxable. Machinery and 
small tools for use in manufacturing, assembling, proc¬ 
essing or refining are taxable .* 9 

The Comptroller by his ruling of July 30, 1947 has fur¬ 
ther interpreted the statute so as to permit the issuance 
of a Resale Certificate for property which is consumed in 
manufacturing or processing. This departmental ruling, 
which was promulgated almost two years before Congress 
passed the District Use Tax Act, reads, in part, as follows: 

“The Comptroller has extended * materials which 
are purchased for incorporation into a product for re¬ 
sale* to include such materials as are consumed in pro¬ 
ducing for resale products by manufacturing, assem¬ 
bling, processing or refining. Property shall be con¬ 
sidered to be consumed in such operation if that prop¬ 
erty has materially changed in form and character or 
consistency by reason of its use. Property shall not 
be considered to be consumed in such operations if its 
value as property is ordinarily dissipated through the 
gradual wear or tear incident to its use. 

The above rule means that you may issue a Resale 
Certificate for property which is consumed. For ex¬ 
ample, coal that is used in manufacturing, assembling, 
processing or refining, since after coal is burned it no 
longer exists as coal, but has been changed in form and 



character. However, machinery and tools and other 
items used in manufacturing are taxable, since they are 
not consumed within the definition of the rule, but even 
after they have been worn out still retain their original 
form and character and their consistency. A worn out 
tool is still a tool.” 

It is thus clear that the present situation is one where 
the respondent, by taxing petitioner’s purchases of cellu¬ 
lose casings, is violating the Congressional intent that the 
District statute should parallel the law then in effect in 
Maryland. The result is an unfair competitive advantage 
by the Maryland meat producer over a District of Colum¬ 
bia meat producer, such as petitioner, a result which 
Congress clearly desired to avoid. Surely, in such a situ¬ 
ation, if there is any possible doubt or ambiguity in the 
statute, it should be resolved in favor of the petitioner- 
taxpayer. 

The Board, in considering the Maryland law in this re¬ 
spect, admits the “rule of statutory construction that when 
Congress adopts a statute of a state, the known and settled 
construction of the statute by the courts of such state are 
considered as having been adopted with the statute,” 
(App. 13) but considers the rule inapplicable to the present 
case since the only interpretation of the Maryland law 
available is that of a non-judicial authority, namely, the 
Maryland Comptroller. (See App. 13 and cases there 
cited). For the proposition that a single construction of 
an act does not approach the dignity of a well-settled inter¬ 
pretation, the Board cites this Court’s decision in Asso¬ 
ciated Broadcasters v. Federal Communications Commis¬ 
sion , 71 App. D.C. 206,108 F. (2d) 737 (1939), a case which 
on appeal was reversed by the United States Supreme 
Court in Commission v. Broadcasting System, 311 U.S. 132 
(1940). In that case this Court, with one justice dissent¬ 
ing, had decided that its previous decision in Bote v. Fed¬ 
eral Radio Commission, 62 App. D.C. 303, 67 F. (2d) 509 
(1933), which had construed a statute that was later re¬ 
enacted by Congress, was not such a well-settled interpre- 
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tation that it should be considered as incorporated into 
the reenacted statute. In reversing this Court, Mr. Justice 
Frankfurter said at 311 U.S. 137-138: 

“We are not, however, willing to rest decision on any 
doctrine concerning the implied enactment of a judicial 
construction upon reenactment of a statute. The per¬ 
suasion that lies behind that doctrine is merely one 
factor in the total effort to give fair meaning to lan¬ 
guage. And so, at the lowest, the Pote case does not 
detract from, but if anything reenforces, the construc¬ 
tion required by a clear-eyed reading of the statute.” 

For like reasons petitioner points to the administrative 
construction in Maryland, not as binding upon this Court, 
but as an aid in determining Congressional intent and to 
reenforce the “construction required by a clear-eyed read¬ 
ing of the statute.” Commission v. Broadcasting System, 
supra. 

It is respectfully submitted that the Board ignored the 
reasoning behind the rule of enactment or re-enactment 
after interpretations, or overlooked modern facilities for 
the dissemination of intelligence. Both the legislature and 
those executive officials charged with the responsibility of 
laying before the legislature proposed changes in the law, 
might well be unaware of an isolated decision by a court 
whose opinions are not reported or which is not one of last 
resort. Both might well be unaware of a decision of an 
administrative officer in a contest before that officer, such 
as one by a Commissioner under a workmen’s compensa¬ 
tion act, or one by a Bureau official in a disputed tax case, 
which for any number of reasons might not have been ap¬ 
pealed by the taxpayer or deemed by the Commissioner 
to he suitable test case material. Rules and regulations 
broadcast by an administrative body or officer charged 
with overseeing the administration of a statute are on a 
different status. All persons coming within the purview 
of an act are thus advised so that their returns may he 
made accordingly. These rules or regulations find their 
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way into such looseleaf services as those published by 
Commerce Clearing House and Prentice-HalL For ex¬ 
ample, Rule 63 issued by the Maryland Comptroller, supra, 
page 19, and his Department ruling of June 30,1947, supra, 
page 20, appear in Commerce Clearing House, State Tax 
Reporter for Maryland, at Paragraphs 64-066 and 64-502, 
respectively. 

It is impossible to conceive, in view of the Assessor’s 
reference at the hearings to “ease of administration” and 
to the Corporation Counsel’s reference, above cited, to the 
Maryland law, that either had confined his investigations 
to a mere reading of the naked statute. In going before 
Congress to obtain this legislation, the Assessor’s office 
and the Corporation Counsel’s office must have made a 
thorough study as to how the Maryland sales and use tax 
statute was actually being applied. Therefore, they, and 
in all probability the Congressional Joint Subcommittee, 
were well aware of the rules promulgated by the Maryland 
Comptroller. 

Also consideration should be given to the settled rule 
that the practical interpretation of an ambiguous statute 
by the executive department charged with its administra¬ 
tion is entitled to the highest respect and should not be 
disturbed except for very cogent and persuasive reasons. 
Norris v. Baltimore , 172 Md. 667, 192 Atl. 531 (1937); 
District of Columbia v. Smith, 63 App. D.C. 363; 72 F. (2d) 
735 (1934); Williams v. Burnet, 61 App. D.C. 181, 59 F. 
(2d) 357 (1932); and see the comprehensive annotations 
in 73 L. Ed. 325 and 84 L. Ed. 28. 

It has been well said by a recognized authority in the field 
of statutory construction: 

“The practice and interpretive regulations by offi¬ 
cers, administrative agencies, departmental heads and 
others officially charged with the duty of administer¬ 
ing and enforcing a statute will carry great weight in 
determining the operation of a statute ... 

An administrative agency may be vested with the 
power to promulgate legislative interpretive rules 




24 


which have the force and effect of law. Such powers 
must be limited by a standard, and, when exercised, 
the ensuing regulations, if within the standard, have 
the same efficacy as an original statute enacted by the 
legislature/’ Horack, “Sutherland Statutory Con¬ 
struction,” Vol. 2, Sec. 5105 (3d Ed., 1943). 

The conclusion is inescapable from the legislative his¬ 
tory that Congress intended the District sales and use tax 
statute to follow the law as then existing in Maryland due 
to the proximity of the two jurisdictions. The law in 
Maryland was, and is, represented by Rule 63 and the 
Comptroller’s ruling of July 30, 1947 quoted above, which, 
insofar as it favored the Maryland taxpayer, was quite 
unlikely to be the subject of judicial consideration. It 
follows that Congress intended Section 201(a) to be con¬ 
strued consistently with the identical Maryland statute. 
Had Congress not so intended, it would have been ex¬ 
tremely simple for it to have eliminated from the statute 
the words “to use”, thus making the exclusion depend on 
an incorporation of the material into the manufactured 
product. That Congress did not do so is most significant. 

i 

C. Respondent’s Amendment of the Regulations. 

As quoted from the hearings above, the Assessor orig¬ 
inally stated to the Congressional Committee that the 
Maryland law should be followed “as closely as possible 
for ease of administration”. This official opinion was re¬ 
flected in Section 706 of the Regulations as originally pro¬ 
mulgated which, in essence, paralleled the Maryland inter¬ 
pretation. However, on August 11, 1949, the respondent’s 
officials did an “about-face”. Section 706 was amended. 
The amendment simply eliminated the word “use” and 
made the issuance of the certificate in such cases as the 
present depend entirely upon whether the purchased prod¬ 
uct is “to be incorporated as a material” etc. Petitioner 
submits that this is not interpretation but legislation pure 
and simple, a function not within the power of the District 
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Commissioners. This has been well established since the 
Supreme Court’s decision in Morrill v. Jones, 106 XJ.S. 466 
(1882), where it was said: 

“The Secretary of the Treasury cannot by his regu¬ 
lations alter or amend a revenue law. All he can do is 
to regulate the mode of proceeding to carry into effect 
what Congress has enacted. In the present case we 
are entirely satisfied the regulation acted upon by the 
collector was in excess of the power of the Secretary. 
The statute clearly includes animals of all classes. The 
regulation seeks to confine its operation to animals 
of ‘superior stock.’ This is manifestly an attempt to 
put into the body of the statute a limitation which Con¬ 
gress did not think it necessary to prescribe.” 

See also Manhattan General Equipment Co. v. Commis¬ 
sioner, 297 U.S. 129 (1936); Commissioner v. Callahan 
Realty Corp., 143 F. (2d) 214 (CCA, 2d, 1944); Corner 
Broadway-Maiden Lame, Inc. v. Commissioner, 76 F. (2d) 
106 (CCA, 2d, 1935); Kaufman v. United States, 131 F. 
(2d) 854 (CCA, 4th, 1942); Eastman Kodak Co. v. United 
States, 48 F. Supp. 357 (Ct. Cls., 1943) and Mertens, “Law 
of Federal Income Taxation”, VoL 1, Sec. 3.21 at p. 89 
(1942). 

Petitioner submits that this Court should accord no 
weight to the amended regulation whereby the Commis¬ 
sioners have attempted to legislate identity into such dif¬ 
ferent words as “use” and “incorporate”. 

D. Consideration of Belated State Sales and Use Tax Cases. 

The Court’s attention is first directed to the case of 
State Board of Equalization v. Oil Wells Supply Co., 51 
Wyo. 226, 65 P. (2d) 1093 (1937). Although the Wyoming 
sales tax statute there involved is not identical in wording 
to the District statute (which is generally true in all states 
other than Maryland), there is a significant relation be¬ 
tween the two. Section 2(f) of the Wyoming statute read 
as follows at the time of the decision (it was subsequently 
amended by the Wyoming legislature): 
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44 Each purchase of tangible personal property . . . 
made by a person engaged in the business of produc¬ 
ing, furnishing, manufacturing, or compounding for 
sale, profit, or use any article . . . which is actually 
used in the production of, or enters into the processing 
of or becomes an ingredient or component part of the 
article .. . which he manufactures . . . shall be deemed 
a wholesale sale and shall be exempt from taxation 
under this Act.” (Italics supplied) 

The defendants in the case were engaged in crude oil 
production and it was stipulated by the parties that the 
supplies and equipment purchased by defendants and taxed 
by the state officials were used by the purchasers in their 
operations of producing oil wells and crude oil. It was 
also stipulated that the purchased supplies and equipment 
were consumed and were necessary to successful operation. 
Nonetheless the State tax authorities sought to tax the pur¬ 
chases on grounds similar to those asserted by the respond¬ 
ent and affirmed by the Board in the present case. They 
construed the Wyoming statute as requiring the property 
to become an ingredient of the finished product before 
according exemption to it, thus in effect ignoring the statu¬ 
tory language affording exemption to property 11 which is 
actually used in the production.” In response to this con¬ 
tention the Court said: 

“But this is not what the Legislature has said. The 
construction contended for would in effect rewrite the 
section and eliminate words that were evidently in¬ 
serted with deliberation for the very purpose of 
making the exemption apply to sales of property that 
do not in a physical sense enter into the purchaser’s 
product.” 

Here the respondent takes a similar position and has 
attempted to “rewrite the section” by the astonishing ex¬ 
pedient of simply eliminating the word “use” from the 
statute. However, as demonstrated above, “use” is in no 
sense synonymous with “incorporate”, and Congress, by 
employing the broader word “use”, clearly must have in- 


tended to include within the exemption some types of pur¬ 
chased property other than that which actually is incorpo¬ 
rated or made a physical part of the finished manufactured 
product. Petitioner submits that the legislature intended 
to cover just such a product as the cellulose casings in¬ 
volved herein which are completely consumed in the manu¬ 
facturing process, and which are an integral part of the 
product during its processing. 

It is worthy of note that when state legislators, in enact¬ 
ing sales and use taxes, have determined to exempt only 
purchases of property which are incorporated as an actual 
ingredient of the finished product, they have omitted the 
word “use” from the statute. This is in contrast to the 
wording employed by the Congress in the District of 
Columbia statute. Thus, for example, the Alabama sales 
and use tax law excludes from tax property “which enters 
into and becomes an ingredient or component part of the 
tangible personal property . . . which he manufactures”. 
This statute was construed by the Alabama Supreme 
Court, in Alabama v. Southern Kraft Corp., 243 Ala. 223, 
8 So. (2d) 886 (1942), where the taxing officials claimed 
that the above language did not cover various chemicals 
used in pulp and paper manufacture, despite expert testi¬ 
mony that residuals of the chemicals did enter into and 
become an ingredient of the finished product. This con¬ 
tention was based on the State’s position that such a small 
portion of the chemicals actually entered the product as to 
be de minimis and should therefore be ignored. However 
the court held for the taxpayer and refused to deal in 
“dominant purposes” and “percentages”. The court said: 

“To adopt the ‘dominant purpose’ thought or the per¬ 
centage basis for computing the tax would be tanta¬ 
mount to writing into the statute something the legis¬ 
lature did not and would be judicial legislation.” 

The Michigan use tax act exempts “property sold to a 
buyer for consumption or use in industrial processing or 
agricultural producing”. In Michigan Allied Dairy Asso - 
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ciation v. Brown, 302 Mich. 643, 5 N.W. (2d) 516 (1942), 
the tax officials contended that the taxpayer’s use of milk 
bottles and cans in the pasteurization and refrigerating of 
milk was not a use in “ industrial processing” but rather 
that the cans and bottles were merely convenient delivery 
containers and therefore subject to use taxes. In holding 
for the taxpayer, however, the court said: 

“We hold that the use of bottles and cans is part of 
the industrial processing of milk.” 

The Ohio sales and use tax statute defines “retail 
sale” as including “all sales excepting those in which the 

purpose of the consumer is_to use or consume the thing 

transferred directly in the production of tangible personal 
property for sale by . . . processing.” In France Co. v. 
Evatt, 143 Ohio 455, 55 N.E. (2d) 652 (1944), the taxpayer 
operated a stone quarry and the operations in question 
were those which followed after the stone had been quar¬ 
ried and raised, namely, removing the product to the tax¬ 
payer’s adjoining yards for storage preparatory to 
shipment. The property involved in such operations con¬ 
sisted of dump cars, movable tracks, rails, bolts, engines, 
shovels, loaders, etc. 

The Tax Commission claimed that the property in ques¬ 
tion was not used “directly” in processing. But the Court 
held the property to be within the statutory exemption 
saying: 

“The evidence as to the operations . . . shows that 
it was a continuing process necessary to prepare the 
product for market. In other words, the material was 
not ready for sale or delivery until their operations 
had been completed; and while tax exemption stat¬ 
utes are to be strictly construed, the general purpose 
of the exemption was served in this instance in that 
the property in question was used and consumed in 
producing_” 

Finally the Court’s attention is directed to the recent 
case of Luer Packing Co. v. State Board of Equalization, 
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... CaL App. ..224 P. (2d) 744 (1950), decided by the 
California District Court of Appeals (2d District, Division 
2) on December 11,1950. So far as counsel are aware, this 
is the only decision (other than the decision below) which 
considers the assessment of use taxes against artificial 
frankfurter casings, such as are involved here. There the 
casings were held subject to the California use tax. How¬ 
ever, the decision is based upon the California statute 
which is entirely different from the local one. That statute 
lays the use tax on the storage, use, or other consumption 
of all tangible personal property with the single exception 
of property purchased for resale. Sections 6201, 6202, 
6241 and 6009, Revenue and Taxation Code, California. In 
this respect the California statute, like Section 201(a) of 
the District statute, appears to contemplate an exclusion 
from use tax of property purchased for the purpose of 
resale in the same form. However, the California statute 
does not exclude from the tax sales of property in which 
the purpose of the purchaser is to use the property as a 
part of other tangible personal property to be produced 
for sale by manufacturing, assembling, processing or re¬ 
fining. Section 201(a) of the District statute does exclude 
purchases of such property from the tax. In this crucial 
respect, the California and District statutes are extremely 
dissimilar. The exclusion provision of Section 201(a) of 
the District statute on which petitioner relies is all the 
more conspicuous by its absence from the California law. 
Thus, as applied to the instant case, the Luer Packing Co. 
case loses all significance as a precedent in the District of 
Columbia. Much more meaningful is the Comptroller’s 
ruling in Maryland, the very source (as stated by the Cor¬ 
poration Counsel himself) of the District Sales and Use 
Tax law. 

All these various state statutes and the decisions con¬ 
struing them (other than the Luer Packing Co. case) were 
presumably known to Congress at the time it considered 
the framing of the local statute. If it had desired to ex¬ 
clude from taxation only purchases of property to be 
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incorporated as an actual ingredient of the finished prod¬ 
uct, petitioner submits that the Congress would have elimi¬ 
nated the word “use” from the statutory language here 
involved. However, Congress did not see fit to do so, and 
petitioner respectfully submits that it is not the function 
of the other branches of the government so to do. 

CONCLUSION. 

It is respectfully submitted that to tax petitioner’s use 
of the artificial casings is to warp the plain intent of Con¬ 
gress. An unprocessed or partially processed frankfurter 
with an artificial casing is nonetheless a frankfurter, and 
common sense use of words in their every day significance 
impels one to say that during the processing the artificial 
casing is a part of the frankfurter. Sheer pedantry, 
ignoring the broad purpose of the Act, is all that could lead 
one to say that the use is taxable merely because the peti¬ 
tioner, as a convenience to its customers, removes the 
casings after their usefulness has ended. Sound principles 
of interpretation dictate otherwise. 

It is, therefore, urged that this Court reverse the deci¬ 
sion below and remand the case with instructions to cancel 
the use tax assessment here involved. 

Respectfully submitted, 


Paul B. Cromelin, 

Francis C. Brooke, 

Lloyd Fletcher, Jr., 
Attorneys for Petitioner. 
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PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS 

1 Filed Oct 27 1950 

f 

BOARD OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 

Docket No. 1219 
Briggs and Co., Petitioner 


v. 

District of Columbia, Respondent. 

Amended Petition 

The above named petitioner petitions for a reduction 
of an assessment of compensating-use taxes against it and 
alleges as follows: 

1. The petitioner is a corporation organized and existing 
under and by virtue of the laws of the State of Delaware, its 
principal office being at 454 Eleventh Street, S.W., Wash¬ 
ington, D. C. 

2. The taxes in controversy are compensating-use taxes 
imposed by the District of Columbia Use Tax Act (Public 
Law 76, 81st Cong.; Chapter 146; 1st Session) for the pe¬ 
riod beginning August 1,1949 through March 31,1950. The 
amount of said compensating-use taxes, including penalties, 
in controversy herein is approximately $922.01, plus in¬ 
terest. 

3. The statements of taxes due were dated June 1, 1950, 
and the taxes shown as assessed thereon, together with in¬ 
terest and penalties, were paid by the petitioner under pro¬ 
test in writing on June 14,1950 as will appear in the photo¬ 
static copies of said statements of taxes due heretofore 
filed as Exhibit “A”, to the original petition. 

4. The assessment of the taxes set forth on said state¬ 
ments of taxes due is based upon the following errors: 
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(a) The Assessor erred in assessing a compensating-nse 
tax on petitioner’s purchases of frankfurter cellulose cas¬ 
ings known as “Nojax” on the ground that such purchases 
were purchases of equipment, materials and supplies con¬ 
sumed in the operation of petitioner’s business. 

2 (b) The Assessor erred in assessing such compen- 

sating-use tax on petitioner’s said purchases of 
frankfurter casings known as “Nojax” by reason of the 
provisions of Section 201 (a) of the District of Columbia 
Use Tax Act, in that petitioner’s use thereof is expressly 
not taxable under said Act. 

(c) The Assessor erred in assessing such compensating- 
use tax on petitioner’s purchases of said product in that in 
so doing he violated the provisions of Sections 705 and 706 
of the Regulations pertaining to Sales and Use Taxes pro¬ 
mulgated July 12, 1949, as amended. 

(d) The Assessor erred in assessing such compensating- 
use tax on petitioner’s purchases of said product in that 
in so doing he violated the intent and purpose of the Con¬ 
gress in enacting the said Act that no part of the process¬ 
ing of food, or food products, should be subjected to sales 
and use taxes. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) Petitioner is engaged in the business of manufac¬ 
turing and processing various types of meats and meat 
products, including frankfurters, which it sells at whole¬ 
sale in the District of Columbia and adjacent areas. It 
does not sell its meats or meat products directly to the 
consumer. Petitioner’s manufacturing and processing 
plants are all located within the District of Columbia. 

(b) In its manufacture and processing of frankfurters, 
petitioner prepares a meat emulsion which is stuffed into a 
casing. The meat filling is referred to herein as an “emul¬ 
sion” because it is so termed by the trade generally, al¬ 
though chemists describe it as a “meat homogenate”. The 
meat-filled casing then passes through a machine which 
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“links” the product, that is to say, it separates, divides and 
ties the cased meat emulsion into lengths which are 

3 . the approximate length of a finished frankfurter, al¬ 

though the casing itself is not cut at that stage of the 
preparation. The linked product is then treated by a smok¬ 
ing and cooking process (hereinafter more particularly de¬ 
scribed) after which it is cooled and prepared for pack¬ 
aging. 

(c) Petitioner prepares two types of frankfurters for the 
market. One has a * 4 skin ’ 9 or animal casing when it reaches 
the consumer. The other has a casing consisting of seam¬ 
less tubing regenerated from cellulose containing glycerine 
and water, and known by the trade name “Nojax”, which 
serves the identical purpose as the animal casing until the 
completion of the finished product and until it is packaged 
for the market. The assessment herein appealed from is 
based solely on petitioner’s purchase and use of the 44 No¬ 
jax” cellulose casings. The animal casings are not taxed. 

(d) In preparing both the skinless and the other type of 
frankfurter, after the meat emulsion is stuffed into the 
casing and linked, the product is treated by a smoking and 
cooking process during which the soluble proteins present 
in the meat emulsion adjacent to the inner surface of the 
casing are coagulated. Upon completion of this process 
the product is finished. 

(e) In addition to the qualities cellulose casings have in 
common with animal casings, the cellulose casing possesses 
a quality which permits it to be readily removed from the 
frankfurter without disrupting the meat mass. Upon com¬ 
pletion of the smoking process and cooking process, the cel¬ 
lulose casing usually might be removed forthwith. How¬ 
ever, as a matter of practice, to make the removal easier 
(if the surface of the meat mass is dry the casing has a ten¬ 
dency to adhere to the surface of the frankfurter) 

4 and to cleanse the product of any possible residuals 
of the smoking process, the product is subjected to a 

water treatment by either shower or bath, after which it is 
cooled. In removal the cellulose casing is split and peeled 
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so that it comes off in small pieces which are no longer 
nsable and have no fnrther value whatever. It is not com¬ 
mercially feasible to attempt the removal of animal casings, 
since such removal would disrupt the coagulated surface 
of the meat adjacent to the animal casing. However, after 
the cooking process has been completed, the animal casing 
like the cellulose casing serves no particular purpose. 

(f) When cellulose casings were first used in the pro¬ 
duction of frankfurters, it was the practice to market prac¬ 
tically all of the frankfurters with the cellulose casings on 
them, the removal to be done by the housewife, restaurant 
or other user. Experience developed the fact that it was 
more practicable in the greater number of instances for the 
meat processor to remove them. Consequently as a service 
to its customers, petitioner removes the cellulose casings 
from the majority of its frankfurters prior to packaging 
for delivery. The casings, after removal, are destroyed 
since they are no longer usable. Petitioner still markets 
some of its frankfurters with the cellulose casing on them, 
as well as all of its bolognas, liverwursts and other prod¬ 
ucts having cases with a greater diameter than those of 
frankfurters. Regardless of whether the cellulose casing 
is removed, it is subjected to the same supervision and in¬ 
spection by the Department of Agriculture as is the ani¬ 
mal casing. Regardless of the type of casing, the links are 
generally separated before marketing. 

(g) The basic functions of the animal casing and of the 
cellulose casings are practically identical. In both in¬ 
stances a container or support is necessary to hold 

5 the emulsion in shape until the smoking and cooking 
process is completed. In both instances the container 
or support must have the quality of being sufficiently per¬ 
meable to allow for the penetration of the meat mass by 
active ingredients of the smoking and cooking process. Both 
the animal casing and the cellulose casing have this proper¬ 
ty. In both instances constituents of the meat mass coagu¬ 
late at the inner surface of the casing and form a sub¬ 
stance analogous to the crust on a loaf of bread. In both 
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cases the casing is nsed as a part of the product being 
processed. In both cases the casing is no longer necessary 
after the smoking and cooking has been completed. The 
only difference is that the cellulose casing can then be re¬ 
moved without damage to the frankfurter which is not 
true with respect to the animal casing. Further, in pro¬ 
ducing a skinless frankfurter, it is impossible to conceal 
an emulsion of low protein content by the substitution of 
cereals and tripe for the meats which should he in a desira¬ 
ble frankfurter. 

(h) Petitioner alleges that it purchases said cellulose 
casings to use or incorporate the same as a material, or part 
of other tangible personal property, namely, “skinless” 
frankfurters, to be produced for sale by manufacturing and 
processing within the meaning of the District of Columbia 
Use Tax Act. 

(i) Petitioner further alleges that the Assessor of Taxes 
of the District of Columbia, in assessing the taxes herein 
complained of, has construed Sec. 705 and Sec. 706 of the 
Regulations pertaining to Sales and Use Taxes, as amend¬ 
ed August 11, 1949, in such a manner that such amend¬ 
ment of August 11, 1949 to said Sec. 706 is invalid in that 
the same requires a statement that the property purchased 
by the taxpayer is “to be incorporated as a material or part 

of other tangible personal property to be produced 
6 for sale * • without providing (as provided by the 

statute) for the use of property “as a material, or 
part of other tangible personal property to be produced 
for sale • • •”. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and determine that the Assessors’ as¬ 
sessment aforesaid should be reduced by the sum of $922.01, 
plus interest, and further determine that petitioner’s pur¬ 
chases of cellulose casings for use in its frankfurter produc¬ 
tion are not subject to the District of Columbia use tax. 
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7 Filed Feb 5 1951 
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Appeal from determination of use taxes for the months 
of August, 1949 to March, 1950, inclusive. 

Findings of Fact and Conclusions of Law 

Findings of Fact. 

1. Petitioner, Briggs & Company, is a Delaware corpo¬ 
ration engaged in business in the District of Columbia, in 
the manufacture and sale of sausages, including that vari¬ 
ety known as frankfurters, and it was so engaged during 
the period August 1, 1949 to March 31, 1950. 

2. A frankfurter is essentially cylindrical in shape and 
is approximately 2% inches in circumference and 5% inches 
long. Its principal ingredients are beef and pork, suitably 
seasoned. In the manufacture of frankfurters the beef and 
pork are ground very fine and stirred together, resulting in 
a mixture of the consistency of dough in a bakery, and 
flavoring is added. By means of machinery designed or 
adapted for that purpose, the mixture then is forced by 
pressure into casings of approximately the circumference 
requisite to provide a tight fit for the finished product, and 
of a length several times that of the individual frankfurter. 

After the mixture has been stuffed into the casing it is 
“linked’’ or divided, without separation into lengths which 
will be the length of the finished frankfurter. It is then 
subjected to curing by means of heating and smok- 
8 ing, after which it is cooled. During the process of 
curing, the mixture in the casing, as the result of 
the curing process, forms a soft crust which enables the 
frankfurter to retain its shape without the support of the 
casing. 

About 95% of petitioner’s frankfurters were made with 
artificial casings of cellulose, made of carbon, hydrogen and 
oxygen, and the remainder were made with natural casings 
consisting of dried sheep intestines. The selling prices of 
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both varieties were about the same. Frankfurters made 
with natural casings were sold in the casings to petitioner’s 
customers and were so passed on to the ultimate consumers, 
who, generally speaking, ate the frankfurters and the cas¬ 
ings together. Although the casings were edible, their nu¬ 
tritive value was negligible. 

The cellulose casings although not poisonous, are inedi¬ 
ble and after the curing and cooling above described, the 
individual frankfurters were separated from each other 
and, for the convenience of the public, the cellulose casings 
were removed by petitioner. The casings were destroyed 
in the process of removal and had no further utility. 

The treatment of the frankfurters with the cellulose cas¬ 
ing differed from that of the frankfurters with the natural 
casing, in that the natural casing could not be removed 
without more or less damage to the surface of the contents, 
and were not removed, whereas the cellulose casing could 
readily be removed. The characteristics of the frankfurter 
proper were substantially the same whether a cellulose 
casing or a natural casing was used. The casing main¬ 
tains the shape of the frankfurter and allows the penetra¬ 
tion of the heat and smoke. 

3. Petitioner bought the cellulose casings from a Chicago 
company. It sold its finished products to grocery stores, 

chain stores, restaurants, hotels, hospitals, and the 
9 Army and Navy. It did not collect from its vendees 
any sales tax on the sales of its frankfurters. 

4. On June 1, 1950 the Assessor made assessments of 
sales and use taxes against petitioner for the months of 
August, 1949 to March, 1950, inclusive, aggregating, with 
penalties, $1,333.66. Of this sum $922.01 was use taxes on 
the cellulose casings hereinabove referred to for those pe¬ 
riods, and penalties thereon. 

5. On June 14, 1950 petitioner paid these taxes under 
protest in writing, and on August 25,1950, appealed to this 
Board from the assessment thereof, upon the ground that 
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petitioner’s use of the cellulose casings was not taxable 
under the District of Columbia Use Tax Act, by reason of 
the provisions of Section 201 (a) thereof, and that the 
assessment was in violation of the provisions of Section 
705 and 706 of the Regulations Pertaining to Sales and Use 
Taxes, promulgated July 12,1949. 

Conclusions op Law. 

1. The purchases of the casings involved in this appeal 
were made by petitioner at retail sale within the meaning 
of Title II, section 201(a) of the District of Columbia Reve¬ 
nue Act of 1949. 

2. The taxes appealed from were properly assessed and 
the assessments thereof should be affirmed. 

Decision will be rendered for the respondent. 

Lawbence Koenigsbebgeb, 
Member Sole , 

Board of Tax Appeals for 
the District of Columbia. 


10 Memorandum 

The issue on this appeal is whether the petitioner is liable 
for use tax on artificial non-edible casings bought outside 
of the District, and used in the District by petitioner in the 
process of manufacturing frankfurter sausages. The cas¬ 
ings are removed after the process of manufacture is com¬ 
pleted, and in the process of removal they are so torn as to 
be of no further use, and are thrown away. 

Section 212 of Title II, known as the “District of Colum¬ 
bia Use Tax Act”, of the District of Columbia Revenue Act 
of 1949, imposes on venders and purchasers a tax of 2 % on 
the “use, storage, or consumption of any tangible personal 
property and services sold or purchased at retail sale,” 
with certain exemptions, not here material. 
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I 

The term “retail sale” is defined by section 201 as 
follows: 

“Section 201. (a) ‘Retail sale’, ‘sale at retail’, and ‘sold 
at retail’ means all sales in any quantity or quantities of 
tangible personal property, whether made within or with¬ 
out the District, and services, to any person for the pur¬ 
pose of use, storage, or consumption, within the District, 
taxable under the terms of this title. These terms shall 
mean all sales of tangible personal property to any per¬ 
son for any purpose other than those in which the purpose 
of the purchaser is to resell the property so transferred in 
the form in which the same is, or is to be, received by him, 
or to use or incorporate the property so transferred as a 
material or part of other tangible personal property to be 
produced for sale by manufacturing, assembling, process¬ 
ing, or refining.” * • • 

As the casings are not resold by petitioner (although the 
sausages without the casings are) the question 
11 whether the purchase of the casings by petitioner 
comes within the scope of the exception of section 
201(a), which excludes from taxability purchases where the 
purpose of the purchaser is to “use or incorporate the 
property ... as a material or part of other tangible per¬ 
sonal property to be produced for sale by manufacturing, 
assembling, processing or refining.” Petitioner contends 
that the casings were used, i.e., employed, in the manufac¬ 
ture of the sausages and that petitioner’s purchase of them 
therefore comes within the exception of the statutory defini¬ 
tion of a “retail sale.” Petitioner’s argument is that the 
statute excludes from taxability articles used in the manu¬ 
facture of articles for resale, whether or not they are in¬ 
corporated in the finished product. 

Petitioner invokes the rule of statutory construction that 
the legislature is not to be presumed to have used words for 
no purpose, and that a construction that would make a word 
redundant should be avoided, if possible. Thus it says that 
“use” should not be construed to be synonymous with “in- 
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corporate”, but to include a use that is not an incorporation. 

The rule of construction thus relied on by petitioner is 
subject to the qualification that its application must be pos¬ 
sible and practicable, Platt v. Union Pacific R. Co., 99 U. S. 
48, 58, and result in an interpretation that is reasonable 
and not in conflict with the legislative intent. Pullen v. 
Corporation Commission , 152 N. C., 548, 68 S. E. 155; 
Garesche v. Roach, 258 Mo. 541,167 S. W. 1008. 

In the application of the rule it is necessary to bear in 
min d that it is quite common in the framing of statutes to 
use two or more synonymous terms, that differ little, if at 
all, in their meanings, with reference to the same 
idea. 1 

12 Petitioner seeks to have the statute so construed 
as to cover use or consumption in the process of 
manufacture; but such construction would disregard the 
phrase “asa material or part of other tangible property to 
be produced for sale by manufacturing,” &c. The last- 
quoted phrase undoubtedly applies to the word “use” as 
well as to the word “incorporate.” If it did not, then the 
phrase “to use” would be wholly unmodified, and every 
use, no matter what, would render the transaction tax- 
free. This would render the use-tax title in-operative—an 
absurd result. 

Considering the word “use” in its context, both the sec¬ 
tion in which it occurs and the statute as a whole, the word 
is used in the sense that flour is used in making bread, wood 
is used in making furniture, lead plates are used in making 
storage batteries, &c., that is, in such a way as to become a 
part of the thing made. 

i To go no further than Title I of the statute here under consideration, the 
following examples, where several identical or practically indentical terms are 
so used, may be cited. 

“gain, benefit or advantage,” sec. 102 
“conducting or continuing,” sec. 106 
“society, club, association,” sec. 100 
“Lodgings or accommodations,” sec. 114(a)(3) 

“Professional ... or personal services,” sec. 114(b)(3) 

“labor or service^” sec. 116(b)(3) 

‘‘Utility or public-service company,” sec. 128(f) 

“advertise or holdout or state to the public,” sec. 134 
“authoritized and empowered,” sec. 143 
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Petitioner also contends that the casings were so indis¬ 
pensable to the process of manufacture, as to render them 
part of the sausages. Undoubtedly they were useful. It 
may or may not be that they were indispensable in the sense 
that nothing could be substituted for them. Nevertheless 
they were merely an instrumentality or utensil in the manu¬ 
facture, and were discarded when manufacture had been ac¬ 
complished. In fact the absence of a “skin ,, was what 
made them desirable to consumers and as a service to the 
consumer, the “skins” were removed before the sausages 
were put into the channels of trade. They cannot be said 
to be or ever to have been a part of the sausage. The fact 
that the value and utility of the casings were wholly de¬ 
stroyed in the course of processing does not affect the re¬ 
sult. 

13 Petitioner ca,lls attention to the fact that the por¬ 
tion of section 201(a), hereunder consideration, is in 
the same language as a like provision of section 259(f) of 
Article 81 of the Maryland Code, as added by the Maryland 
Retail Sales Tax Act of 1947, and that section 201(a) and 
other portions of the District Act were adopted from the 
Maryland Act; and further calls attention to Rule 63 of the 
Rules and Regulations of the Comptroller of the State of 
Maryland, effective July 1,1947, as follows: 

“Tangible Personal Property Consumed 
in Manufacturing, Processing, Assembling 
and Refining. 

“The clause, ‘or to use or incorporate the property so 
transferred, as a material or part, of other tangible per¬ 
sonal property to be produced for sale by manufacturing, 
assembling, processing, or refining,’ as used in Sec. 259(f) 
shall be deemed to include all tangible personal property 
which is consumed in such operations. 

“Tangible personal property shall be considered to be 
consumed in such operation if that property is materially 
changed in form and character, or consistency by reason of 
its use. Tangible personal property shall not be considered 
to be consumed in such operations if its value as property is 
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ordinarily dissipated through the gradual wear or tear in¬ 
cident to its nse. For example, the sale of coal for nse in 
manufacturing, assembling, processing or refining is not 
taxable. Machinery and small tools for use in manufactur¬ 
ing, assembling, processing, or refining are taxable.” 

It is, of course, a rule of statutory construction that when 
Congress adopts a statute of a State, the known and settled 
construction of the statute by the courts of such State are 
considered as having been adopted with the statute. Perkins 
v. Berger, 79 U. S. App. D. C. 286, 287, 145 F. 2d 856; 
McDonald v. Hovey, 110 U. S. 619, 628; Willis v. Eastern 
Trust and Banking Co., 169 U. S. 295, 307; Senator Cab Co. 
v. Rothberg, 42 A. 2d 245, 247. In order for the rule to be 
applicable, such construction must have been by the high¬ 
est judicial authority of the State, Smith v. Baker, 5 Okl. 
326, 49 P. 61; Given v. Owen, 73 Okl. 146, 175 P. 355. One 
decision construing an act does not approach the dignity of 
a well-settled interpretation, United States v. Rayner, 302 
U. S. 540, 551; Associated Broadcasters v. Federal Com¬ 
munications Commission, 71 App. D. C. 206, 208,108 
14 F. 2d 737. Constructions by non-judicial authorities, 
do not come within the rule, Public Service Ry. Co. 
v. Board of Public Utility Commissioners, 81 N.J.L. 363, 81 
A. 27, nor does the administrative construction, made a 
short time before the enactment of the statute here under 
construction, approach the dignity of a well-settled inter¬ 
pretation. It should also be noted that the analogy be¬ 
tween the articles under consideration by the Comptroller 
in the promulgation of his Rule 63, and those involved in 
this appeal, is far from perfect, and this Board is not per¬ 
suaded that the Comptroller’s interpretation should be ap¬ 
plied to the facts of this case. 

The assessment appealed from will be affirmed. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
The District of Columbia 
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15 Filed Feb 5 1951 

Decision 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board, this 5th day of February, 1951 

Adjudged and Determined, That the assessments against 
petitioner, Briggs and Co., of use taxes for the period Au¬ 
gust 1, 1949 to March 31, 1950, herein appealed from, be, 
and they are hereby affirmed. 

Lawrence Koenigsbebger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

27 Raymond C. Briggs, a witness called by and on 
behalf of the Petitioner, being first duly sworn, was 

examined and testified as follows: 

Direct Examination 
By Mr. Fletcher: 

Q. Mr. Briggs, will you state your full name and address, 
please? A. Raymond C. Briggs—and business address? 

Q. Yes, please. A. 454 - 11th Street, Southwest. 

Q. You are employed by Briggs & Company? A. I am. 
Q. In what capacity? A. President. 

Q. The petitioner is a corporation? A. It is. 

Q. Under the laws of what State? 

The Board: I don’t care about that. 

28 By Mr. Fletcher: 

Q. Will you please summarise for the Board the types 
of production that are entered into by the petitioner in its 
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manufacturing? A- Well, we are manufacturers of sau¬ 
sages. We take the raw material and convert it into sau¬ 
sage, and we smoke and cure the meats. I think that 
pretty well covers everything. 

Q. Do you manufacture frankfurters? A. We do. 

Q. Are your sales made at wholesale or retail? A. 
Wholesale. 

Q. Will you describe for the Board very briefly your 
personal experience in the meat-packing industry? 

The Board: Wait a minute. Let me get that straight. 
We are going into quantity. To whom do you sell? 

The Witness: We sell the wholesale trade, that is, gro¬ 
cery and chain stores and restaurants. 

The Board: Whom do you sell to—consumers? 

The Witness: We don’t sell to retailers. 

The Board: You sell to shops? 

The Witness: That is right. 

The Board: Who sell to consumers? 

The Witness: Yes; that is right. 

The Board: And you sell to restaurants? 

29 The Witness: Restaurants, hotels. 

The Board: Who sell to their consumers? 

The Witness: That is right; and we also sell the Army, 
Navy, and people like that. 

The Board: Well, they are consumers. 

The Witness: Yes sir. We take Army contracts, Navy 
contracts, hospitals. 

The Board: I don’t know how important it is, but I want 
to get it straightened out. 

The Witness: Yes, sir. 

By Mr. Fletcher: 

Q. Will you describe your personel experience in the 
meat-packing industry? A. Well, I started business in 
1917. 

The Board: Can’t you agree that this gentleman knows 
something about the manufacture of sausage? 
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Mr. Chalfonte: Yes; we will agree to that. 

The Board: It is admitted that he is an expert and has 
had lots of experience in it. 

By Mr. Fletcher: 

Q. Will you define for the Board in nontechnical lan¬ 
guage just what is meant by the term * ‘frankfurter”? 
A. Well, a frankfurter is, of course, taken from a German 
name. As far as I can tell, the frankfurter is some¬ 
thing that is in a casing, and it is served in a sand- 

30 wich or can be served just like it is. I have grown 
up with it and know what it is. It is hard to explain. 

A frankfurter is a frankfurter. 

Q. Does it have a particular shape, when you speak of 
a frankfurter! A. Oh, yes. 

The Board: It is sausage-shaped, of course. 

The Witness: It has to have a frankfurter shape, which 
is round and long. 

By Mr. Fletcher: 

Q. Does the Department of Agriculture issue specifica¬ 
tions for the manufacture of frankfurters! A. They control 
it. They control it and do issue specification, but you have 
to come within their specification of what is known as a 
frankfurter. 

The Board: You mean, it can’t all be cornmeal! 

The Witness: That is right; yes sir. It has to be made 
of meat and look like a frankfurter and taste like a frank¬ 
furter. 

The Board: And be a frankfurter! 

The Witness: That is right. 

By Mr. Fletcher: 

Q. Is a part of the specifications the requirement of the 
use of casings in the manufacture! A. That is right. 

31 Q. Will you tell us what types of frankfurters the 
petitioner manufactures or processes! A. We make 
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two types, one with the cellulose casing and the other with 
a natural casing. 

Mr. Fletcher: Will you mark this for identification, Mr. 
Reporter, Petitioner’s Exhibit No. 1. 

(Thereupon the object above referred to was marked 
Petitioner’s Exhibit No. 1 for identification.) 

Mr. Fletcher: Would you please mark this for identifica¬ 
tion, Mr. Reporter, Petitioner’s Exhibit 2. 

(Thereupon the object above referred to was marked 
Petitioner’s Exhibit No. 2 for identification.) 

By Mr. Fletcher: 

Q. Mr. Briggs, I hand you here what is marked for 
identification Petitioner’s Exhibit 1 and ask you to identify 
that. A. Well, that is a cellulose casing. 

Q. Is it known by a trade name, also that particular cas¬ 
ing? A. This is known as a “Nojax”. 

The Board: Does that apply to a casing made by a partic¬ 
ular manufacturer? 

The Witness: Yes, sir that is a brand name. 

By Mr. Fletcher: 

Q. I also hand you for identification Petitioner’s 
32 Exhibit No. 2 and ask you to identify it? A. Well, 
that is a sheep casing. I will hold it up like this— 
maybe you can see it. It is small. It comes in odd lengths, 
but comes probably about four feet long. That is a sheep 
casing, made from the intestines of sheep. 

Q. Do you frequently refer to that type of casing as an 
animal casing or as a natural casing? A. Yes, sir; it is 
referred to as a natural casing. 

Mr. Fletcher: If the Board please, I offer in evidence 
Petitioner’s Exhibits 1 and 2. 

Mr. Chalfonte: No objection. 

The Board: Mark it in evidence. 

(The objects heretofore marked Petitioner’s Exhibits 
Nos. 1 and 2 for identification, were received in evidence.) 
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34 By Mr. Fletcher: 

Q. Mr. Briggs, using the samples which you have brought 
with you this morning, will you describe in detail for the 
Board the steps in your manufacture of frankfurters? A. 
Well, a frankfurter is made out of beef and pork. The beef 
is ground through a hamburger grinder, and also the pork, 
and is put into a large revolving bowl. I will just describe 
it like that (indicating). 

The Board: “Like that” doesn’t mean anything in the 
typewritten record. 

The Witness: I should say, it holds about 800 pounds. 
It is hollow-shaped. The bowl revolves around, and as it 
goes through, there are nine knives that are working to¬ 
gether, emulsifying this meat, chopping it very fine. While 
that is going on, ice is added to it to keep the meat real 
cold. If it didn’t do that, why, the meat would become 
heated and it wouldn’t be fit for use. At the last stage of 
this grinding, the pork is added. It takes about seven min¬ 
utes to make this particular grinding. When that meat is 
finally finished, it comes out emulsified. You can see the 
samples here. It looks like dough in a bakery. Now, that 
meat is taken; the spice is added, of course, and the cure 
is added; then that is put into a large, what we call staffer 
that holds about 500 pounds. It is a pressure-staffer. 
Through a plunger in the bottom, this meat is forced 

35 up to a couple little horns; these particular casings 
fit in, both these casings, over a horn, and the meat is 

forced, through air, through this horn. As it goes through 
this thing, it is put on, like this (illustrating). 

The Board: Mr. Briggs, please bear in mind, in the rec¬ 
ord, statements, “like this,” don’t mean a thing. 

Mr. Brooke: He is referring to Exhibit 1. 

The Board: Instead of saying, “like this,” describe 
the process you are trying to get me to understand. 

The Witness: It enters Exhibit 1 through pressure. The 
meat goes in. The casing, itself, is put onto a horn, and 
as the meat comes off, the casing follows on through. The 
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meat goes on through, like that (illustrating); then the 
meat stops, and they have a little spigot there which turns 
the pressure on and off, and it stops the meat when this par¬ 
ticular casing is linked-off and more is put on, et cetera. 

Mr. Fletcher: Will you mark this Petitioner’s Exhibit 
No. 3 for identification. 

(Thereupon the object above referred to was marked Pe¬ 
titioner’s Exhibit No. 3 for identification.) 

The Board: Let me ask you something: How long is 
the tube into which the meat is forced by the process you 
have just described? 

The Witness: It runs about 12 inches long. 

Mr. Brooke: He means, the casing. 

36 The Witness: You said, the tube or the casing? 

The Board: I meant the casing,—roughly? 

The Witness: About seven feet. 

The Board: That is close enough. 

Mr. Brooke: It is thirty feet, isn’t it? 

The Witness: Thirty feet. It is pretty long. It is a 
long casing. 

The Board: If you don’t know, you don’t know. 

The Witness: It is a long casing. 

The Board: It is longer than one sausage? 

The Witness: Oh, yes; yes, sir. 

The Board: All right. 

Mr. Cromelin: That is Exhibit 3 we are talking about? 

The Board: Yes, sir. 

Mr. Brooke: That was cut-off to make it practicable to 
bring it here. 

The Board: That is all right, if the witness doesn’t 
know, he doesn’t know. The main thing is, it is longer than 
one sausage. 

Mr. Brooke: Yes. 

Mr. Fletcher: I believe, your Honor, that the witness 
has not yet identified Exhibit 3. I will ask him to iden¬ 
tify it. 
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The Witness: That is a “Nojax” casing, with 

37 emulsion inside. 

Mr. Fletcher: Will you mark this Exhibit No. 4, 
please, for identification. 

(Thereupon the object above referred to was marked 
Petitioner’s Exhibit No. 4 for identification.) 

By Mr. Fletcher: 

Q. I hand you Petitioner’s Exhibit No. 4 for identifica¬ 
tion. Will you identify this, please, Mr. Briggs? A. That 
is an emulsion with the natural casing—stuffed in the na¬ 
tural casing. 

Mr. Fletcher: If the Board please, I offer in evidence 
Petitioner’s Exhibits 3 and 4. 

Mr. Chalfonte: No objection. 

The Board: Mark them both in evidence. 

(The objects heretofore marked Petitioner’s Exhibits 
Nos. 3 and 4 for identification, were received in evidence.) 

By Mr. Fletcher: 

Q. Mr. Briggs, will you continue your description of the 
process from Exhibits 3 and 4? A. Well, they are both 
identically the same, inside,—the emulsion, I might say. 
The only difference between those two is the “Nojax” cas¬ 
ing and the natural casing. The process is exactly the 
same; the ingredients, also. 

Q. Now, what is the next step in the manufacture 

38 of the frankfurter, Mr. Briggs? A. The next step 

is linking. 

Mr. Fletcher: Will you mark this for identification Peti¬ 
tioner’s Exhibit No. 5. 

(Thereupon the object above referred to was marked 
Petitioner’s Exhibit No. 5 for identification.) 

By Mr. Fletcher: 

Q. I hand you, Mr. Briggs, Exhibit No. 5 for identifica¬ 
tion and ask you to identify it? A. This is a “Nojax” cas¬ 
ing. The emulsion is the same as in the previous two, 
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whatever that is, and linked on a linking machine or link ed 
or tied, it is the same thing. 

The Board: The linking process, as I understand it, 
consists in tying a cord or other material at intervals along 
the tnbe with the contents, which results in segments the 
length of the sausage? 

The Witness: Yes, sir; it can be either way, your Honor. 
It can be linked or it can be tied; we use both. 

The Board: What is the difference between linking and 
tying? 

The Witness: Well, linking is twisted, like that—you 
make several twists, and there is a machine that runs 
through and it ties them with that link, with identically the 
same finish. 

39 Mr. Fletcher: If your Honor please, I offer in 
evidence Petitioner’s Exhibit No. 5. 

Mr. Chalfonte: No objection. 

The Board: They will be so marked. 

(The object heretofore marked Petitioner’s Exhibit No. 
5 for identification, was received in evidence.) 

Mr. Fletcher: Will you mark this for identification Peti¬ 
tioner’s Exhibit No. 6. 

(The object above referred to was thereupon marked 
Petitioner’s Exhibit No. 6 for identification.) 

By Mr. Fletcher: 

Q. Mr. Briggs, I hand you Petitioner’s Exhibit marked 
for identification No. 6 and ask you to identify it? A. That 
is the same as the other numbers, natural casing, and 
linked. 

The Board: Is that tied? 

The Witness: This happened to be hand-linked. 

By Mr. Fletcher: 

Q. Hand-linked? A. That is right—twisted. 

Mr. Fletcher: If your Honor please, I offer in evidence 
Petitioner’s Exhibit No. 6. 
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Mr. Chalfonte: No objection. 

40 (The object heretofore marked Petitioner’s Ex¬ 
hibit No. 6 for identification, was received in evi¬ 
dence.) 

Mr. Fletcher: Will you mark this for identification as 
Petitioner’s Exhibit No. 7. 

(Thereupon the object above referred to was marked 
Petitioner’s Exhibit No. 7 for identification.) 

By Mr. Fletcher: 

i 

Q. Mr. Briggs, I hand you Petitioner’s Exhibit No. 7 for 
identification, purporting to be a picture, and ask you to 
identify it? A. This is a picture of part of our operations 
and the linking of frankfurters. It appeared in a union 
paper. 

Q. Was this picture taken in your plant? A. Yes, sir. 

Q. And it appears in what publication? A. “The 
Butcher Workman.” 

Q. For what month? A. The month of October, 1950. 
Mr. Chalfonte: Are you just offering the picture? 

Mr. Fletcher: I am just offering the picture. 

Mr. Chalfonte: I have no objection. 

Mr. Fletcher: I offer in evidence Petitioner’s Exhibit 
No. 7. 

The Board: Mark it in evidence. 

41 (The object above referred to, heretofore marked 
Petitioner’s Exhibit No. 7 for identification, was re¬ 
ceived in evidence.) 

By Mr. Fletcher: 

Q. Mr. Briggs, does the Petitioner’s Exhibit No. 7, just 
admitted in evidence, show a picture of the process at the 
stage you have just been describing, namely, the linkage of 
the product? A. Yes, sir. 

Q. Will you continue your description from the linkage 
step? A. Petitioner’s Exhibits 5 and 6 are placed on sticks. 
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It is hard to put this in the record, but they are put on like 
this (indicating), and lined-up— 

The Board: Wait a minute. You have got to do better 
than that. How long are the sticks? 

The Witness: Forty-two inches long, and they are 
wrapped around those sticks, so that they hang just two 
long, two down, like this (indicating). That is the way 
they hang. That is the way they are separated, so that 
the smoke can get around them, and a number of these 
sticks are put on racks that ride along a rail, an overhead 
rail; that is, both kinds, “Nojax” and natural casings, are 
identical in operation. They are placed on the same smoke- 
stick, the same tractor-racks, as we call it, and then 
42 it goes into a smokehouse that carries a very high 
degree of heat. They remain in the smokehouse ap¬ 
proximately an hour-and-a-half. 

The Board: How high a degree of heat—hot enough to 
cook them? 

The Witness: It goes up to the smokehouse, which goes 
up probably to 175. 

The Board: Is that the cooking temperature? 

The Witness: Yes, sir. The Government Regulations 
require that all frankfurters he tested before coming out 
of smokehouses, to see that they reach a temperature 
over 137% degrees. That is a Government regulation. We 
leave them in the smokehouse until they get above 137%. 
Then they are rolled out on the same traveling-racks and 
they go into a steam-box, where there is a combination of 
water and steam. Then the frankfurters are brought up 
to an inside temperature of 160 degrees, to insure well¬ 
cooking. After they reach 160 degrees, they are showered 
with cold water to prevent shrinking. 

The Board: To prevent shrinking? 

The Witness: In other words, if you brought them out 
like that (indicating), the product would just shrivel-up. 
They have to be cooled down gradually, so they will remain 
plump until we get an inside temperature of around 65. 
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Then these franks are put into holding-rooms, awaiting 
further processing. 

Mr. Fletcher: Will you mark this for identifica- 

43 tion Petitioner’s Exhibit No. 8. 

(Thereupon the object above referred to was marked Pe¬ 
titioner’s Exhibit No. 8 for identification.) 

By Mr. Fletcher: 

Q. Mr. Briggs, I hand you Petitioner’s Exhibit No. 8 for 
identification and ask you to identify it? A. This is a 
“Nojax” casing frankfurter that has been smoked and 
chilled. 

Mr. Cromelin: Your answer might imply that this is a 
frankfurter. This is a string of six of them. 

The Witness: Yes. 

Mr. Cromelin: And they are still connected? 

The Witness: That is right, a string of frankfurters. 

Mr. Fletcher: I offer in evidence Petitioner’s Exhibit 
No. 8. 

Mr. Chalfonte: No objection. 

The Board: Received in evidence. 

(Thereupon the object heretofore marked Petitioner’s 
Exhibit No. 8 for identification, was received in evidence.) 

By Mr. Fletcher: 

Q. Will you mark this for identification Petitioner’s Ex¬ 
hibit No. 9. 

(Thereupon the object above referred to was marked Pe¬ 
titioner’s Exhibit No. 9 for identification.) 

44 By Mr. Fletcher: 

Q. Mr. Briggs, I hand you Petitioner’s Exhibit No. 9 
for identification and ask you to identify it? A. That is a 
natural-casing frankfurter. 

Q. At what stage of the process, Mr. Briggs? A. That 
has been smoked and chilled. 
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Mr. Cromelin: Now, for the purposes of the record, may 
we have this further identification, that this consists of two 
frankfurters that are still connected, and not an individual 
one, a natural casing as compared with the prior exhibit, 
which was the “Nojax” casing. 

The Board: That is right, as I can tell by looking at it. 

Mr. Fletcher: If the Board please, I offer in evidence 
Petitioners Exhibit No. 9. 

Mr. Chalfonte: No objection. 

The Board: Mark it in evidence. 

(The object heretofore marked Petitioner’s Exhibit No. 
9 for identification, was received in evidence.) 

By Mr. Fletcher: 

Q. In your description, Mr. Briggs, you have taken us 
through the smoking and chilling processes. Will you con¬ 
tinue your description from that point? A. They are in 
the holding-room now, and a temperature of about 40 de¬ 
grees is maintained there. There they are held 
45 until needed for packing or processing further. 

Q. After you have determined your needs for 
sales, what is then done with the frankfurters in the hold¬ 
ing room, as you have described it? A. Well, I will take 
one of these frankfurters here, Exhibit 9. They are placed 
into a box, just like this (indicating). 

The Board: Just like what? 

Mr. Cromelin: They are separated, first, aren’t they? 

The Witness: Yes; they are separated, cut and sepa¬ 
rated, and placed in a box ready for shipment. 

The Board: How many in a box? 

The Witness: Six pounds. 

Mr. Brooke: We have got one of those boxes. 

The Board: That is good enough; and that is the way 
they deliver to retail shops? 

The Witness: Yes, sir. 
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By Mr. Fletcher: 

Q. You have just described the delivery of the frank¬ 
furter with a natural casing, have you not, Mr. Briggs? 
A. I have. 

Q. Will you describe, then, what is done with the frank¬ 
furter which is made by use of the cellulose casing, 

46 when it is desired to ship the same ? A. Can we take 
this off? I thought, as I talk, I might explain to you 

and just see what happens. 

Mr. Brooke: The witness is now holding Petitioner’s 
Exhibit No. 8. 

The Board: We can spare one of those off that link 
there. 

The Witness: This is cut like this (indicating), and then 
this outer casing is unraveled or removed. 

The Board: Would it be accurate to say that the sausage 
is separated from the chain and the cellulose is peeled-off? 
The Witness: Yes, sir; there we have that operation. 
The Board: And in that process, is the cellulose kept 
intact or does it become torn or mutilated? 

The Witness: It is mutilated. It is mutilated and de¬ 
stroyed. 

Mr. Brooke: We will offer some in evidence here. 

The Board: Has it any further utility after that, Mr. 
Briggs? 

The Witness: No, sir. 

The Board: It is thrown away? 

The Witness: Yes, sir. Here is the difference between 
the two, as far as—don’t put this down, please, sir; I 
would like to explain, please. 

47 The Board: Put everything down. 

The Witness: I can’t give you the words a lawyer 

would. 

The Board: Well, give us the words of the sausage man¬ 
ufacturer. 

The Witness: After the skin is taken off, it is run 
through a cartridge packing-machine, where the identifica- 
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tion of each product is put on, as are the ingredients, which 
is a Government regulation. All this is on here on the 
back; then the brand name is here on the front, and that 
goes to the retail outlets like this (indicating). 

Mr. Fletcher: Will you mark this for identification as 
Petitioner’s Exhibit No. 10. 

(Thereupon the object above referred to was marked Pe¬ 
titioner’s Exhibit No. 10 for identification.) 

Mr. Brooke: May it be stipulated that the object which 
Mr. Briggs just held in his hand was Petitioner’s Exhibit 
No. 10? 

Mr. Chalfonte: I so stipulate. 

The Board: Mark it in evidence, there being no ob¬ 
jection. 

Mr. Chalfonte: No objection. 

(The object heretofore marked Petitioner’s Exhibit No. 
10 for identification, was received in evidence.) 

48 By Mr. Fletcher: 

Q. Mr. Briggs, in your description of the process, 
I believe you referred to a water-treatment of the frank¬ 
furter at a particular stage. I want to be sure that is clear 
to the Board. Will you repeat at what stage the water proc¬ 
ess or the water treatment is given to the frankfurter? 

The Board: I think that is perfectly clear. 

Mr. Fletcher: Very well, your Honor. 

The Board: Unless you want to add something to it. I 
understood what he said up to this point. 

Mr. Fletcher: I wasn’t sure that he made it clear to you 
at the time he answered that question. 

By Mr. Fletcher: 

Q. Mr. Briggs, will you summarize any difference be¬ 
tween the manufacture of a frankfurter with the animal 
casing and with the cellulose casing? A. There is no dif¬ 
ference. 
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The Board: There is no difference in the manufacture? 

The 'Witness: No, sir; they are identical. 

The Board: But the cellulose casing is removed? 

The Witness: Yes, sir. 

The Board: Whereas, the gut casing is not? 

The Witness: That is right; yes, sir. 

The Board: Let me ask you this: Is the cellulose 

49 casing edible? 

The Witness: No, sir. It is not poisonous, but, 
you see, it is not an edible product. 

The Board: All right. Suppose you sold the sausages 
with the casing on; in the process of cooking, either by boil¬ 
ing or by broiling, would the cellulose casing disintegrate 
or drop off? 

The Witness: No, sir. It has been done; it is being done 
today, but it would remain on it. The cellulose casing 
wouldn’t dissolve at all. It would stay just like this stays 
right on, whatever number that is. 

Mr. Fletcher: The witness was referring to Exhibit No. 8. 

By Mr. Fletcher: 

Q. Mr. Briggs, has the Petitioner always marketed its 
frankfurters made by cellulose casings with the casings off 
of the frankfurter? A. We have marketed it at times with 
the casing on, but we removed it for convenience of the pub¬ 
lic, and confusion that might be an ice-box, home, if they 
had some help come in and they didn’t know the difference 
and would reach-in for some frankfurters ,and happen 
to get “Nojax” and cook it with this casing on. It is so 
tough, you can’t cut it. 

The Board: Well, let’s get down to the period covered by 
this case. During the period that is covered by this 

50 case—do you know what that period is? 

Mr. Brooke: August 1, 1949, through March 31, 
1950, isn’t it? 

The Board: During the period from August 1, 1949, to 
March 1, 1950, what was your procedure about that? 
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The Witness: We took the skins off of the frankfurters. 

The Board: All right; I don’t care what went on before. 

Mr. Fletcher: Will you mark this, please, Petitioner’s 
Exhibit No. 11. 

(Thereupon the object above referred to was marked 
Petitioner’s Exhibit No. 11 for identification.) 

By Mr. Fletcher: 

Q. Mr. Briggs, I hand you Petitioner’s Exhibit No. 11 
for identification and ask you to identify the contents? A. 
This is a “Nojax” after it has been peeled from the frank¬ 
furter, ready for destroying. 

The Board: I don’t think I need that as an exhibit. The 
witness has already testified that at a certain stage the 
cellulose wrapper is peeled-off the sausage and thereafter 
has no further utility. 

Mr. Fletcher: That is true. 

The Board: What particular shape the fragments take, 
I can’t see of any importance; but if you think it is 
51 all right—however, I would rather not put in any 
more stuff in the record than I have to. 

Mr. Brooke: We merely wanted to have the record show 
that these pieces were so small that they can’t be used. 

The Board: The witness has so testified, and it hasn’t 
been contradicted. I don’t suppose, Mr. Chalfonte, you 
would contend that the casings, after they have been 
stripped from the sausage, have any further utility? 

Mr. Cromelin: They have no further utility or value 
whatever. 

The Board: Any utility or value. 

Mr. Chalfonte: I don’t know the answer to that. 

The Board: Well, maybe you better leave them in. 

Mr. Cromelin: They are in a partial stage of destruc¬ 
tion, and the witness has already testified that they had 
no further use or value, as I understand it. 

Mr. Fletcher: I will offer in evidence, your Honor, Peti¬ 
tioner’s Exhibit No. 11. 
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The Board: Very well, it will be admitted. 

(The object heretofore marked Petitioner's Exhibit No. 
11 for identification, was received in evidence.) 

The Board: Can they be sold as jnnk or do they have to 
be thrown away? 

The Witness: They have to be thrown away. 

52 Mr. Fletcher: I was jnst about to ask that ques¬ 
tion, your Honor. 

By Mr. Fletcher: 

Q. Mr. Briggs, will you tell us whether the cellulose cas¬ 
ings, which you have just described, are subjected to the 
same type of supervision by the Department of Agriculture 
as in the case of animal casings ? A. The same; yes, sir. 

Q. What is the basic function of these casings? 

Mr. Cromelin: You mean, which casings now? 

By Mr. Fletcher: 

Q. Both casings? A. Well, it is a necessary part of mak¬ 
ing the frankfurter. 

Q. For what purpose do you use these casings? A. These 
casings are to make the size that holds the meat of both 
types. 

Q. Is there any difference in that function between the 
two types of casings you have described? A. No differ¬ 
ence. 

Q. Does each type of casing have a quality of permea¬ 
bility so far as the cooking and smoking processes are con¬ 
cerned? A. Well, I think that the “Nojax” casing— 

The Board: You mean, cooking by the Petitioner 

53 or by the consumer? 

Mr. Fletcher: I am speaking by the Petitioner, 
your Honor. 

The Witness: I think the heat penetrates more quickly 
through a “Nojax" casing. 


31 


By Mr. Fletcher: 

Q. Each type of casing is permeable to the ingredients 
of the process of cooking? A. Oh, yes; that is right. 

Q. Of smoking? A. Yes. 

Q. Will you state, if yon know, whether there is a coagu¬ 
lation of meat constituents during the cooking process in the 
frankfurters ? 

The Board: Before you get to that, Mr. Briggs, what is 
the difference between cooking and smoking? 

The Witness: Well, they are practically the same thing; 
the only thing is, smoking is cooking. There is a certain 
amount of heat. 

The Board: Whether or not they go in the smoking-room, 
they are raw meat, aren’t they? 

The Witness: Yes, sir. When we say “smoking,” we 
mean there is smoke and heat. The heat is created by arti¬ 
ficial heat and the sawdust is burning, creating a smoke. 

The Board: That smoke is just a flavoring, 
54 isn’t it? 

The Witness: Well, it is a flavoring, and it is also 
a part that makes the frankfurter. My thinking is, it 
wouldn’t be a frankfurter without that. 

The Board: What I am trying to get at is this: I am 
using the term 11 smoke” now in the literal sense. Does it 
add flavor or does it tend to preserve the product, or does 
it cook it? 

The Witness: I think it does all three, your Honor, sir. 
I think it adds flavor; it adds to the keeping qualities. 

The Board: Well, the cooking is furnished by the heat? 

The Witness: Yes, sir. 

The Board: All right. 

Mr. Brooke: May I interject a question here: You mean 
the smoke cures it, don’t you, Mr. Briggs? 

The Witness: No. 

Mr. Chalfonte: Your Honor, I am going to object at this 
time to leading questions. I think this witness should be 
able to testify without being led. 
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Mr. Cromelin: He can hardly ask him if he means smok¬ 
ing, without using the word “smoke”. I mean, it has a 
definite trade-name. 

The Board: I don’t think it makes any difference. 

55 The Witness: The curing is added to it. Smok¬ 
ing assists the curing. 

The Board: What do you mean by “curing”? 

The Witness: Curing is preserving the meat, giving it 
color, and the higher the temperature, the quicker the cur¬ 
ing, the faster, and the better the color. 

The Board: I think we have had enough to know what 
the smoking does. I interrupted him in the middle of the 
question. Do you remember it? 

Mr. Fletcher: Yes; I do, your Honor. 

The Board: All right. 

By Mr. Fletcher: 

Q. I will restate that question Mr. Briggs. Will you 
state, if you know, whether there is a coagulation of the 
meat-constituents in the frankfurter during the cooking and 
smoking processes? 

The Board: You better define some terms as you go along 
there. What do you mean by “coagulation”? 

Mr. Fletcher: By “coagulation”— 

The Board: Ask him. 

By Mr. Fletcher: 

Q. Will you state whether there is any interlining of 
the— 

The Board: I don’t think he used the term “coagulation.” 
What do you understand by the word “coagulation”? 

56 The Witness: Well, I think coagulation means, 
doesn’t it, when the meat and the casing come to¬ 
gether or apart—is that it? I don’t know what it is. 

The Board: Then I don’t think you can answer the ques¬ 
tion. 

Mr. Fletcher: I will withdraw that question, your Honor. 


By Mr. Fletcher: 

Q. When you have completed the cooking and the chilling 
processes, Mr. Briggs, is the casing on either type of frank¬ 
furter necessary any longer! A. No. 

Q. Why does the Petitioner not remove the animal casing 
from the frankfurter, as it does with the cellulose casing. 
A. Well, it has never been done. With the animal casing 
on, it preserves it somewhat, and in taking it off, it would 
take some of the frankfurter, itself, with it. 

Q. From your answer, it would then tend to pull off por¬ 
tions of the meat, if the animal casings were removed. A. 
That is right; it would. 

Q. From your experience in the meat-packing industry, 
do you know of any way in which a frankfurter may he 
made without using a casing? A. I don’t know of any. 

The Board: I think by definition of “sausage” is 
57 something made by stuffing meat into a casing. If 
it hasn’t got a casing, it might be a hamburger or a 
meat loaf, but it wouldn’t be a sausage. 

By Mr. Fletcher: Is it possible, Mr. Briggs, to make a 
frankfurter by hand, without the use of machinery? 

The Board: Why is that important? I suppose it could 
be done, but probably not economically. 

Mr. Brooke: We want to meet a Government contention 
that if the use is not taxed, they wouldn’t tax the machin¬ 
ery. We are going to contend we don’t have to go that far. 

The Board: It isn’t a question of whether they can make 
it without machinery. They don’t make it without ma¬ 
chinery. 

Mr. Brooke: That is correct. 

The Board: That is the important point. 

Mr. Brooke: I don’t want to lead the witness. I don’t 
want to state our views on the question, without giving 
him a cue to our answer, but I think, however, it is a self- 
evident fact; maybe we wouldn’t need the evidence on it, 
that, while it would be difficult, a frankfurter could be made 
by hand, if you have the meat in the casing. 
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The Board: I have no doubt, becanse I have seen my 
mother make them. 

By Mr. Fletcher: 

58 Q. Mr. Briggs, will yon tell ns what percentage of 
Petitioner’s frankfurter sales in the District of Co¬ 
lumbia area are the frankfurters made by use of cellulose 
casings? A. Now, that is our company? 

Q. Yes; your company. A. I run about over 95 per cent 
“Nojax.” 

Mr. Fletcher: You may examine. 

Cross-examination 

By Mr. Chalfonte: 

Q. Mr. Briggs, what percentage of your manufacture of 
frankfurters is the “Nojax” skin used in? A. May I get 
that question a little clearer? 

Q. What percentage of your manufacture of frankfur¬ 
ters is the “Nojax” casing used? A. Better than 95 per 
cent. 

Q. I understood you to say that the sales were 95 per 
cent in the District? A. Well, isn’t that the same thing? 

Q. My question is, the manufacture. A. It is the same 
thing. If you manufacture, you sell. 

The Board: Well, no, that is not true, unless it sells for 
about the same price. 

The Witness: You mean, dollars and cents? 

Mr. Chalfonte: No, sir. 

The Board: By the pound. 

59 By Mr. Chalfonte: 

Q. The percentage of the total amount of frank¬ 
furters that you manufacture, how much is manufactured 
by the use of the “Nojax” casing? 

The Board: You mean, what proportion. 
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By Mr. Chalfonte: 

Q. What proportion? A. I still get 95 per cent. It is 
the same thing, mannfactnre or sales—it is identically the 
same thing; we sell everything we mannfactnre. 

Mr. Cromelin: They wouldn’t make them unless they sell 
them. 

The Board: They may eat them. 

Mr. Cromelin: They sell all this stuff, your Honor. 

Mr. Chalfonte.: My understanding of the answer to the 
previous question was that the sales in the District of Co¬ 
lumbia—do you sell outside of the District of Columbia? 

Mr. Brooke: He said, the District of Columbia area. 

The Board: At the present time, all you have got out of 
the witness is that 95 per cent of the product they manufac¬ 
ture is made with the cellulose casing. Now, let’s go on 
from there. 

By Mr. Chalfonte: 

Q. Whom do you purchase your cellulose casings 
60 from, Mr. Briggs? A. The Visking Corporation. 

Q. Where are they located? A. Chicago, Illinois. 

Q. At the time you made the purchase from the Visking 
Corporation, you did not issue them a certificate of resale, 
did you? A. No. 

Q. Now, do you make any sales at all, Mr. Briggs, where 
the purchaser is the consumer of the frankfurter? A. If 
you count hotels, restaurants, United States Government, 
hospitals, we make direct sales to them. 

Q. I understood you to say that after the frankfurter 
has been cooked and processed, that there is no necessity 
for the casing. Was that your statement, sir? A. After it 
is removed? 

Q. No—after the frankfurter has been processed, cooked 
or smoked, I understood you to say there was no necessity 
for the casing? A. The casing has to stay on until it is 
thoroughly chilled. 
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Q. After the frankfurter has been thoroughly chilled, is 
there a necessity for the casing! A. Oh, yes; the casing 
holds it while it is in the holding-room awaiting the last 
, process. 

61 Q. Does there come a time, Mr. Briggs, that the 
casing is not needed as far as the frankfurter is con¬ 
cerned! A. It is needed up until the time it is removed. 

Q. Now, I want to make this clear to you, sir—I am re¬ 
ferring both to the animal-casing and to the cellulose cas¬ 
ing. Does your answer apply to both types of casings! A. 
It does. 

Q. If the animal-casing were to be removed, what would 
you have remaining! A. Well, we would have a skinless 
frankfurter. 

Q. Can you tell us in what form the emulsion would be 
at that time! A. It would be a solid piece of meat. 

The Board: In other words, the thing wouldn’t dis¬ 
integrate! 

The Witness: It would tear. 

The Board: It would tear, but it wouldn’t fall to pieces 
and be just a mass of ground-meat! 

The Witness: I guess it could be done. 

Mr. Walker: If the Board please, with permission of 
counsel for the Petitioner, may I ask Mr. Briggs a couple 
questions! 

Mr. Brooke: I was going to make this one observation: 
This is Mr. Briggs’ case, and he can stay here all day, but 
we have Dr. Hunt, who has to be back in school. I 

62 was going to suggest, maybe, if you dont mind tak¬ 
ing him out of turn! 

Mr. Walker: I just have a couple questions, just one or 
two questions. 

By Mr. Walker: 

Q. Mr. Briggs, isn’t it a fact that you advertise, as a 
selling point of your frankfurters made in the cellulose 
package, the fact that they come without any casing to the 


ultimate consumer—in other words, don’t you advertise the 
fact that they are without casing, by designating them as 
skinless? A. Not entirely. 

Q. Don’t you designate for your retail trade those frank¬ 
furters made in the cellulose casing as being skinless? A. 
No, sir. 

The Board: All right, you have asked two questions. 

Mr. Cromelin: Here is the package, right here. 

The Board: Wait a minute. Let’s proceed in an orderly 
fashion. Do you want to take this witness off and put some¬ 
body else on? 

Mr. Cromelin: No. I thought Mr. Walker had the wrong 
impression. 

Mr. Brooke: We will probably want a five-minute recess. 
We want to get the Doctor back to the university. Mr. 
Briggs can stay here all day. 

The Board: Well, the Doctor is not in a hurry; 
63 maybe he is interested in the case. 

Mr. Cromelin: He is due in classes at Maryland 
University at one o’clock. 

The Board: He will have time enough. It is only ten 
minutes after eleven. You finish, Mr. Chalfonte; then let 
Mr. Walker ask questions. 

By Mr. Chalfonte: 

Q. Does the Briggs Corporation collect from its vendees 
any sales-tax on the sale of frankfurters? A. They do not. 

Mr. Chalfonte: That is all. 

Mr. Walker: I would like to ask a few more questions; 
I said “two”, but I am not satisfied with the answers. I 
would like to examine Mr. Briggs further, but I am per¬ 
fectly willing to have the Doctor put on first. 

The Board: Leave the Doctor alone. Do you object? 

Mr. Cromelin: No; I don’t care. 

By Mr. Walker: 

Q. Mr. Briggs, in your advertising to the public, do you 
make any distinction between the sausages which you have 
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manufactured with the cellulose casings and those which 
you have manufactured with the animal casings? A. Not 
entirely; no, sir. 

Q. I didn’t ask you that. Do you make any dis- 

64 tinction in your advertising? A. Well, I can’t an¬ 
swer that way. I can’t say Yes or No. We don’t, 

100 per cent either way. We say, “Hot dogs,” at the ball 
park. We don’t say 1 * skinless hot dogs. ” It is “ hot dogs. ’ ’ 

The Board: When you advertise in the newspapers or 
on the radio, do you refer to them as Briggs Skinless 
Franks, or anything of that sort? 

The Witness: I don’t remember. 

By Mr. Walker: 

Q. Mr. Briggs, let me ask you this: If I go into a store 
and I happen to prefer those manufactured by the process 
of using the cellulose casings to those otherwise manufac¬ 
tured, are there any distinguishing marks that I can use 
to pick out one or the other? A. Some of them have “skin¬ 
less frankfurter” on it, and the others have just the word, 
“Frankfurter.” 

Q. And thereby you advertise that that skinless frank 
has no casing whatsoever on it? 

Mr. Cromelin: That is an argument, your Honor. 

Mr. Walker: I am asking him if that is not the impres¬ 
sion you intend to create by your advertising, by your desig¬ 
nation as “skinless”? 

The Witness: I have had that remark questioned quite 
often. I am going to answer it this way: People say, 
“What is it, if it is not a casing?” 

65 By Mr. Walker: 

Q. And what do you say? A. I say, it is part of the meat, 
itself, the crust formed on the outside. 

Q. In other words, you imply that there is no casing on 
there? A. Well, I imply there is a crust over it, like a loaf 
of bread. 
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Mr. Walker: No further questions. 

Mr. Cromelin: If a customer would ask for a particular 
kind, such as a skinless, or a man had both, he would give 
him what he asked for, or try to find it; isn’t that the nat¬ 
ural thing! 

The Witness: We sell them. Of course, when the whole¬ 
sale trade buys them, they order skinless franks or natural. 

Mr. Brooke: I offer this label in evidence as Petitioner’s 
Exhibit No. 12, being a carton-cover for a box of skinless 
frankfurters. 

The Board: You said that—the witness hasn’t. 

Mr. Brooke: Will you mark this Petitioner’s Exhibit 
No. 12 for identification. 

(Thereupon the label above referred to was marked Pe¬ 
titioner’s Exhibit No. 12 for identification.) 

66 Redirect Examination 

By Mr. Brooke: 

Q. I show you Petitioner’s Exhibit No. 12 for identi¬ 
fication and ask you what that is! A. That is a lid of one 
of our six-pound franfurter boxes. 

Q. For what kind of franfurter! A. Skinless franks. 

Mr. Brooke: I offer that in evidence as Petitioner’s 
Exhibit No. 12. 

The Board: Any objection! 

Mr. Chalfonte: I have no objection. 

The Board: Mark it in evidence. 

(The label heretofore marked Petitioner’s Exhibit No. 12 
for identification, was received in evidence.) 

Mr. Brooke: Mark this Petitioner’s Exhibit No. 13. 

(The object above referred to was thereupon marked 
Petitioner’s Exhibit No. 13 for identification.) 

By Mr. Brooke: 

Q. I show you Petitioner’s Exhibit No. 13 and ask you 
what that is! A. This is a lid of a six-pound box of frank¬ 
furters. 
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Q. Now, this type of cover, which is Petitioner’s Exhibit 
No. 13, what type of frankfurter is that used for? 

67 Natural casing. 

Mr. Chalfonte: No objection. 

Mr. Brooke: I offer that in evidence. 

The Board: Mark it in evidence. 

(The object heretofore marked Petitioner’s Exhibit No. 
13 for identification, was received in evidence.) 

The Board: Why did you save all that for redirect? 
Mr. Brooke: I am glad to do it. 

The Board: No—I say, why did you save it for redirect? 
That is part of your examination-in-chief. 

Mr. Brooke: No, your Honor. The question of the 
different of marking was brought out on cross-examination. 
I am offering these cartons in evidence. 

The Board: I understand. 

Mr. Brooke: Now, there is one question which probably 
should have been asked on direct I ask the indulgence of 
the Government. Will you mark this Petitioner’s Exhibit 
No. 14. 

(Thereupon the object above referred to was marked 
Petitioner’s Exhibit No. 14 for identification.) 

By Mr. Brooke: 

Q. I ask you to indentify Petitioner’s Exhibit No. 14? 
A. This is known as a Midget Liverwurst, 8 ounces stuffed 
in a mellow sealed casing. 

68 Q. Is that an artificial casing? A. Artificial 

Q. Besides frankfurters and liverwurst, are there 
other products which you stuff into artificial casings? 
A. Oh, yes. 

Q. Now, those products like the liverwurst, what are the 
other products? 

Mr. Chalfonte: I object to this, if it please the Board. 
It is immaterial, irrelevant. The only question here, as I 
understand it, is the tax that has been placed upon the use 
of cellulose casings in the manufacture and processing of 
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frankfurters. What cellulose casings, what other use they 
might have, I think, is immaterial and irrelevant to the mat¬ 
ter before the Board. 

The Board: I think you are probably right, but I may 
as well get a picture of the whole business. 

The Witness: A large part of our business is made out 
of cellulose casings of a larger variety, such as five inches 
in diameter and possibly 12 to 15 to 25 inches long. 

The Board: That would be bologne? 

The Witness: Baloney; yes, sir. Salamis. A salomi is 
just a little bit smaller, but they have different types of 
salomi, different sizes and lengths, and we put in boiled 
hams and meatloafs. 

Mr. Cromelin: In cellulose casings? 

69 The Witness: Yes, sir. 

By Mr. Brooke: 

Q. Now, when you market those products, as distin¬ 
guished from the frankfurters, do the casings remain on 
or are they taken off? A. They remain on the product. 

Mr. Brooke: I offer in evidence Petitioner’s Exhibit No. 
14. 

Mr. Chalfonte: I object, on the same ground. 

The Board: I overrule the objection, for the same rea¬ 
son. 

(The object heretofore marked Petitioner’s Exhibit No. 
14 for identification, was received in evidence.) 

Mr. Brooke: I think that is all. 

The Board: Anything else? 

Mr. Brooke: I have no further questions. 

Mr. Walker: I have no further questions. 

The Board: These animal-casings, they are edible, 
aren’t they—they can be eaten? 

The Witness: Oh, yes. 

The Board: Do you know whether they have any nutri¬ 
tive value? 
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The "Witness: I wouldn’t know that, sir. 

The Board: What, if any, is the difference in 

70 price between the skinless and the animal-casing 
frankfurter, roughly! 

The Witness: I couldn’t give that answer. I could give 
you the cost they hang in yards, but it is a technical ques¬ 
tion. 

The Board: I don’t mean the cost to you; I mean, the 
price that you get for it! 

The Witness: I get approximately the same price. 

The Board: And the price that the retailer gets for it 
is approximately the same! 

The Witness: Yes, sir. 

The Board: Well, what determines the choice of a cus¬ 
tomer as to whether he will get one type or the other, if 
you know! 

The Witness: I wouldn’t know that 

The Board: All right, now, do you want to call your 
Doctor! 

Mr. Brooke: Yes. I wonder if we can have two or three 
minutes’ recess! 

The Board: All right, we will take a short recess. 

(Whereupon a short recess was taken.) 

Whereupon Dr. Fletcher P. Veitch, Jr., a witness called 
by and on behalf of the Petitioner, being first duly sworn, 
was examined and testified as follows: 

71 Direct Examination 

By Mr. Brooke: 

Q. Doctor, will you give us your full name! A. Fletcher 
P. Veitch, Jr. 

Q. What is your profession, Doctor! A. I am Associate 
Professor of Biochemistry at the University of Maryland, 
College Park, Maryland. 

The Board: Are you a Doctor of Medicine! 

The Witness: No; PhD. 
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By Mr. Brooke: 

Q. What scientific degrees do yon hold? A. I hold the 
B.S. Degree; B.S.P. Degree, and PhD. 

Q. Where did yon get these degrees? A. They were all 
three obtained at Maryland,—B.S. in 1931, B.S.P. in 1933, 
and PhD in 1935. 

Q. Now, after 1935, what was yonr employment? A. I 
was employed for two years as a Research Chemist with 
the National Canners Association, Washington, D. C. 

Q. Then, following that? A. Following that, I was As¬ 
sistant Professor of Biochemistry at Georgetown Univer¬ 
sity, School of Medicine, nntil 1947. 

Q. And since that time? A. Since that time, I have been 
at Maryland. 

Q. Now, yonr specialty is, I nnderstand, biochemistry? 
A. That is correct. 

72 Q. What branch of chemistry does the subject of 
biochemistry deal with? A. It deals chiefly with the 
chemistry of biologically important compounds—and by 
that, I mean, compounds that are utilized in the nutrition 
of animals, plants, bacteria, and also it treats, of course, 
with the various products that are produced by these or¬ 
ganisms. 

Q. And I assume from that, food for man? A. Correct. 

Q. At our request, Doctor, have you examined the proc¬ 
essing of frankfurters at Briggs & Company Plant? A. 
Yes. I made a tour of inspection of their processing. 

Q. And did you take with you samples? A. I took with 
me samples of each stage of the processing as practised by 
Briggs. 

Q. And you made an examination of those? A. Yes, I 
did; I made an examination of those. 

Q. Doctor, this meat mass which Mr. Briggs described as 
emulsion, what is the ^technical chemist’s name for that? 
A. It would be more properly described as a meat homoge¬ 
nate, probably. 

Q. Of what does that consist? 
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The Board: Mr. Briggs described that. 

Mr. Brooke: I am getting into a little different 

73 type of description. 

The Witness: It consists of a very finely-divided 
mixture of the material which is used in the manufacture 
of the sausage, pork and, as I understand it, veal. 

By Mr. Brooke: 

Q. Let me ask you, Doctor, what is a protein? A. A pro¬ 
tein is a substance which is composed chiefly of amino 
acids. I think you can take that as the best definition of it. 
It is a food material and is composed chiefly of amino adds. 

Q. Doctor, what do you mean by “coagulation”? 

The Board: Wait a minute—what does he mean by 
“amino”? 

Mr. Brooke: Well, I will ask him that. 

The Witness: An amino acid is most probably described 
as an organic acid that contains the amino of alpha to the 
add group, that is, in a position adjacent to the add group. 

By Mr. Brooke: 

Q. What is the function as a food? 

The Board: Wait a minute. You asked a question about 
“coagulation”. 

Mr. Brooke: I will come to that in a minute. If I may, 
I will strike the previous question. 

The Board: I don’t want to throw you off your stride. 

74 By Mr. Brooke: 

Q. What is the function of proteins as a food? A. The 
principal function of protein as a food, whether it be ani¬ 
mal or vegetable in origin, is to supply amino acids to the 
body. The body cannot utilize proteins as it occurs in na¬ 
ture, for its own building purposes, without first breaking 
it down into these building units, amino acids, which are 
then recombined to form a protein of the animal body. 

Q. Well, is the prime function of a protein to supply en¬ 
ergy? A. No. The prime function of a protein is prob- 
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ably to supply material for the synthesis of body muscle, 
and energy requirements are usually derived from fats and 
carbohydrates. 

Q. Now, what do you mean, in layman language, by “co¬ 
agulation of proteins”? A. Coagulation is a process, usu- 
aly accelerated by heat, which results in a protein becoming 
insoluble. I can be more specific than that, but I think that 
covers it. 

Q. Let me take an example. For instance, the white of 
an egg contains proteins, doesn’t it? A. Correct. 

Q. And when you poach the egg, that white substance 
that appears is the coagulated protein, is it not? A. Cor¬ 
rect. 

Q. Now, I show you a skinless frankfurter with 
75 the casing removed, and ask you to describe this thin 
substance which seems to have some resilience, I 
guess you would call it, which seems to be of a different 
color from the meat mass in the center of the skinless frank, 
and ask you what that outside darker-color substance is? 
A. In the manufacture of this particular product, it is sub¬ 
jected to a smoking process. Now, that smoke contains 
some volatile constituents, probably of phenolic character, 
that actually bring about a certain amount of tanning of 
this protein material, analogous to the tanning of leather, 
I should imagine. That outer layer then is really a reac¬ 
tion between the constituents of the smoke and the protein, 
itself, in addition to the reaction of the protein to the proc¬ 
ess of heating or coagulation. 

Q. Now, I have torn off what would appear to be a crust 
from this skinless frankfurter, and ask what that is? A. 
Well, that is a protein, but it has been altered by the proc¬ 
ess. 

Q. Has it been coagulated? A. It has been coagulated; 
yes. 

The Board: Has it been altered in a chemical sense? 

The Witness: It has been altered in a chemical and a 
physical sense, both; yes. 
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The Board: Well, are the ingredients different from the 
ingredients of the sausage proper? 

76 The Witness: No; they are not different 

The Board: What do you mean by saying they 
have been altered in a chemical sense? 

The Witness: The protein structure is pretty compli¬ 
cated, and the breaking of internal bonds between various 
atoms of the protein molecule will alter the physical effects 
or the physical formula without actually changing the 
chemical composition, as far as you can determine by anal¬ 
ysis. 

The Board: That is what I had in mind. 

The Witness: Yes. 

By Mr. Brooke: 

Q. Now, this crust which I have torn off seems to have 
some tensile strength. You say, that is the coagulated, 
cured protein? A. That is correct; and I think, in my 
opinion at least, it has been altered beyond the extent of 
mere coagulation, but it has reacted with the constituents of 
the smoke so that it is not the same as the internal of it. 

Q. At any rate, it has reacted differently from the in¬ 
ternal part of the frankfurter? A. Yes. 

Q. Now, what has caused that change to occur in the 
meat mass that has been next to the casing? A. I said be¬ 
fore, I think it is the contact with the ingredients of the 
smoke. 

77 Q. And the heat? A. And the heat; yes. 

The Board: Wait a minute. Has there been any 
reaction between the meat contents of the sausage and the 
cellulose casing? 

The Witness: No. 

The Board: That undergoes no change, at all? 

The Witness: That undergoes no change. 

By Mr. Brooke: 

Q. Now, in bringing about this result, will you state 
whether the emulsion or homogenates must have a high 
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protein content or a low protein content? A. To bring 
abont that particular result so that you will have an inher¬ 
ent mass as you have there, I should say it would have to 
have a relatively high protein content. 

Q. In making the frankfurters in the natural casing, does 
this same reaction which you have just described occur next 
to the inner surface of the casing, as has been the case in 
the— A. Well, if you want a prediction, I would say it 
probably does not, but I have never looked at one, so I don’t 
know. 

The Board: You just said, in response to a question I 
asked you, that the cellulose casing doesn’t enter into that 
crust, at all? 

The Witness: That is correct. 

78 The Board: Wouldn’t that indicate a negative 
answer to the question that has just been asked? 

The Witness: No, because the animal-casing has a pro¬ 
tein nature and it would probably react to the elements of 
the smoke. 

The Board: The animal-casing might react, and the cel¬ 
lulose casing would not? 

The Witness: That is correct; yes. 

The Board: But you don’t know—you are just guessing? 

The Witness: That would be my interpretation. 

The Board: It would affect the animal casing? 

The Witness: Yes. 

Mr. Cromelin: Wait a minute. You used the word 
1 * guessing. ’ ’ What is your opinion about it ? 

The Witness: It is my opinion; it is not a guess. 

The Board: I mean, it is not based on experiment? 

The Witness: No; it is not based on experiment. It is 
based on experience. 

The Board: It is a scientific guess. 

By Mr. Brooke: 

Q. Now, the point I am making is, does the coagulation 
occur next to the animal-casing? A. I would think so; yes. 

Q. And does the natural casing, itself, tend to co- 


48 


79 agulate to some extent? A. It certainly does; yes. 

Q. So that the one I hand you now—I am demon¬ 
strating now with a frankfurter with a natural casing on it, 
and I am now pulling the casing off. This is a frankfurter, 
for the record, which has already been smoked. 

The Board: Are you willing to make a statement as to 
that? 

Mr. Walker: I don’t know. It seems like Mr. Brooke is 
testifying about whether it is skinless or natural casing. 

The Board: You are not objecting? 

Mr. Walker: I am not objecting, because I haven’t found 
the materiality of it. 

Mr. Brooke: I certainly have a right to identify for the 
record what I am showing the witness. 

The Board: There is no objection pending, so go ahead. 

By Mr. Brooke: 

Q. Now, when you attempt to tear this skin or natural 
casing off, you get a rough surface, do you not? A. Cor¬ 
rect 

Q. What is the reason for that, do you know? A. Well, I 
think your natural casing is a protein and your filling con¬ 
tains protein, and they undoubtedly coagulate together, so 
that they adhere. 

80 Mr. Brooke: I ask counsel to come close to the 
witness, so that they need not take my word for it. 

By Mr. Brooke: 

Q. I show you a part where I have torn off the casing, 
but a smooth surface remains, and I ask you to compare that 
surface, right there where I have torn the natural skin off, 
with the surface of a skinless frank. Except for the grease, 
are they similar or dissimilar? A. They are similar, with 
the exception of this one is a little lighter than that one in 
color, that is all. 

Q. So that in connection with the cooking and curing or 
smoking of a natural casing, there is a little bit of a harder 
surface right next to the skin produced? A. Yes. 


Q. Now, why is it, Doctor—what explanation conld you 
give for the fact that you can remove the cellulose casing 
more readily than you can the animal-casing, so that the 
frankfurter presents a smooth appearance when you are 
finished? A. Well, your cellulose casing is completely in¬ 
soluble and doesn’t enter into any reaction with the con¬ 
tents of your sausage at any stage of the process. As a 
result, it may be stripped from it at the end of the process. 
The animal-casing, on the other hand, is of the same gen¬ 
eral structure as your meat, itself. It has protein—it is 
protein in nature, is partially soluble, certainly, and 
81 the two intermingle, undoubtedly, and intercoagulate 
at the surface during the processing, particularly 
during the heat-treatment, and as a result, you get the ad¬ 
herence between the animal-casing and the meat mass in 
this particular instance. 

Q. When you speak of adherence, in layman’s terms, 
would the word “bond” be an expression? A. Yes; it is a 
bond. 

Q. Except for the fact that the natural casing cannot be 
readily torn-off, commercially, is there any particular rea¬ 
son for keeping the natural casing on? A. I can’t think 
of it. 

The Board: I don’t think that is a question for a doctor 
of philosophy. That is a question, rather, for a sausage 
merchant. 

Mr. Brooke: This man is an expert on foods. 

The Witness: I don’t think that it has any real use other 
than to maintain the shape of your product. 

By Mr. Brooke: 

Q. And that is during the cooking and heating process? 
A. Yes. 

The Board: Do you know whether the animal-casing has 
any nutritive value? 

The Witness: It has very little. It is chiefly connective 
tissue. It has very little nutritive value. 
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The Board: It is readily digestible, thoughT 

82 The Witness: Oh, yes; it is digestible. 

By Mr. Brooke: 

Q. Doctor, in the making of frankfurters, using the na¬ 
tural casing, it is possible, is it not, to conceal an inferior 
product? A. I imagine it would be, until after you have 
been into it. From appearance’s sake, yes. From the 
standpoint of appearance, yes, I think it would be possible 
to conceal the contents. 

Q. If you used a lot of tripe in your meat emulsion or 
homogenate, would you get the uniform coagulation or 
incrustation that you see on a skinless frank? A. No; you 
would not. 

Q. It would be splotchy, would it not? A. Yes. 

Q. And show discoloration? A. Yes; and it would tend to 
disintegrate, too. 

Q. And the same is true with meal, isn’t it? A. That is 
correct; Yes. 

Q. On the other hand, if a producer wanted to put a 
slightly inferior product in an animal-casing, it wouldn’t 
show up through the casing, would it, so readily? A. No; 
not so readily certainly not. 

Q. Now you have examined these cellulose casings which 
are termed * ‘Nojax. ’ ’ Will you describe briefly what 

83 qualities this *‘ Nojax” casing has, which are in com¬ 
mon with an animal-casing? A. As far as regards the 

manufacture of this sausage, it has two things in common. 
It serves as a support for the emulsion that is packed into 
it for the rest of the process and it also is a semi-permeable 
nature; by that, I mean, it is permeable to certain elements 
of the smoking process and of the cooking process. Both of 
them are permeable. 

Q. Now, Doctor, throughout the smoking process, as dis¬ 
tinguished from merely at the beginning, will you examine 
the permeability of the natural casing with the cellulose cas¬ 
ing? A. I should say, that in the stage of filling the casings, 


they were both approximately of the same permeability, 
that following the smoking process, the cellulose casing 
maintains its permeability, while the animal-casing prob¬ 
ably lost some permeability. 

The Board: Due to what? 

The Witness: Due to the coagulation of the proteins. 
By Mr. Brooke: 

Q. Showing you this frankfurter with the natural cas¬ 
ing, I have been able to tear-off the skin and yet leave a 
smooth surface. Comparing that with the skinless frank, 
I notice that the animal casing—I mean, the one with the 
animal casing removed, has a slightly lighter color than 
the skinless frank. To what do you attribute that 
84 difference? A. I would attribute that chiefly to a 
failure of the smoke to penetrate this one, the animal¬ 
casing, as well as the other casing. 

Q. Doctor, in your work at the University of Maryland, 
and with the National Canners Association at Georgetown 
Medical School, you have become rather familiar with the 
processing of foods in various phrases? A. Yes. 

Q. And, in your opinion—I am speaking now of during 
the processing of the frankfurter down to the time that 
it has been through its smoking and chilling—would you say 
that a casing permeable to smoke, and of sufficient tensile 
strength to hold the amino emulsion in the shape of a frank¬ 
furter, is a necessary part of the frankfurter? 

Mr. Walker: I object. 

The Board: I sustain the objection. 

By Mr. Brooke: 

Q. Can you make a frankfurter with a mold which does 
not have these qualities of being permeable to smoke and 
able to hold the frankfurter in its shape? A. You might 
coagulate a meat mass within a mold with heat, but as for 
the smoking process, I don’t think your smoke could pen¬ 
etrate even after you coagulated and got it into some sort 
of a shape. 
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Q. Now, I show you a skinless frankfurter that has 

85 this coagulation at the surface. Would smoke be able 
to penetrate that coagulated surface to any degree? 

A. I doubt if it would. 

The Board: Wait a minute. If that is your answer, then 
how is it possible to make sausages with a natural casing? 
The Witness: It is a question of degree, your Honor. 
The Board: He said, to any degree. 

Mr. Brooke: He has already testified that the smoke per¬ 
meates the steam. 

The Board: Then I didn’t get the question. Read the 
question. 

(Whereupon the last preceding question was read by the 
reporter.) 

The Board: You mean, that is a sausage that was made 
with the cellulose casing, where the casing has been 
removed? 

Mr. Brooke: The cooking has been completed and there 
has been a coagulation and the casing removed. 

The Board: Now, the question is what? 

Mr. Brooke: Whether smoke would be able to penetrate 
that coagulated surface? 

The Board: All right; answer the question. 

A. My answer would be, I don’t think it would. 

The Board: You mean, once the coagulation takes place, 
no further change results from smoking? 

86 The Witness: Probably not. 

The Board: Is that true of both kinds of casings? 
The Witness: I think it would be. 

The Board: All right. 

By Mr. Brooke: 

Q. There is one question I wanted to ask you, Doctor: 
Do you know why they use water treatment after the cook¬ 
ing before they remove the “Nojax” casing—why it would 
be preferable to do it? 
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The Board: Do you know that from any source other 
than from what you have heard Mr. Briggs testify this 
morning? 

The Witness: Yes; I know that, from my own source. 
I have removed the casing from a number of these links at 
various stages in the process. Following the smoking, it is 
possible to remove the casing without any water treatment, 
but it is not as easily accomplished as if the water treat¬ 
ment is resorted to. The water apparently softens the cas¬ 
ing and makes it more pliable and easier to remove. 

By Mr. Brooke: 

Q. Now, in the making of the frankfurter, will you com¬ 
pare the functions of the natural casing with those of the 
cellulose casing; are they identical or different, or what? 
I am speaking now of the function. A. The function of the 
casing is apparently to maintain the shape and, at the same 
time, to allow for the penetration of the elements 
87 of the smoke. In that respect, I think that both the 
natural and the artificial casing behave in the same 
manner qualitatively, if not quantitatively. 

Mr. Brooke: I have no further questions. 

Cross—Examination 
By Mr. Walker: 

Q. Doctor Veitch, what part of the animal is this natural 
casing made from? A. The intestines, usually. 

Q. Has it been your experience that that part of the 
animal is desirable food? A. Not my experience it is desir¬ 
able food; no. 

Q. What kind of frankfurters do you eat? 

Mr. Cromelin: That is wholly immaterial. 

The Board: Do you object ? 

Mr. Cromelin: I object. 

The Board: I sustain the objection. 

Mr. Cromelin: What difference does it make ? 
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Mr. Walker: The objection has been sustained, Mr. 
Cromelin. 

The Board: There seems to be dissension among counsel. 
I am sure he eats Briggs’. 

By Mr. Walker: 

j 

Q. You say, it is made of the intestines? A. Correct. 

88 Q. Of what animal? A. Sheep, as a rule. 

Q. Do you know of any other purpose for that 
part of the sheep as a food? A. No; I don’t know of any 
other part as a food. 

Q. Among biochemists, such as yourself, which process 
of manufacturing would they recommend—the process in 
natural or in animal-casing? A. In a what—in animal or 
natural casing? 

Q. Yes. A. What is the difference between a natural 
and animal-casing? 

Q. I mean, the cellulose and the natural casing. A. I 
think that is a matter of personal choice of the individual 
who is going to consume it, myself. I don’t think there is 
any difference between the functions of the two casings in 
the manufacturing process. 

Q. And there is no difference in the result? A. I don’t 
think there is any appreciable difference in the result; no, 
sir. 

Q. There is this difference, is there not, that the person 
consuming it has to eat the intestines of the animal? A. 
That is correct. 

Q. And that never changes from being an intestine, 

89 either chemically or physically? A. No. 

The Board: But he could peel it off, I suppose? 

Mr. Brooke: It is certainly done on baloney. 

By Mr. Walker: 

Q. When you peel it off, Doctor, you have less of a frank¬ 
furter? A. You have a whole lot less frankfurter. 

Q. Yes; and you have less weight? A. Correct. Off 
the record, you can feed it to the dogs. 
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Q. What are the chemical component parts of the cellu¬ 
lose? A. The cellulose casing? 

Q. Yes. A. It is composed only of carbon, hydrogen 
and oxygen. 

Q. That would be starch? A. Well, starch is a form of 
carbohydrate; yes. 

Q. Now, you testified, I believe, that the intestines of 
the animal had no nutritive value, so to speak of? A. The 
amount that is present in the sausage is niL 

Q. Would you call it nil or negligible? A. Let us say it 
is negligible. It is of doubtful nutritive value. The nutri¬ 
tive value of any protein depends not so much on the quan¬ 
tity as the quality of it, as regards certain essential animal 
acids. 

Q. Let me ask you this, Doctor—and I want you 
90 to be very careful in giving me the answer: Isn’t it 
true that the natural casing used on these frank¬ 
furters is less digestible than would be a frankfurter with¬ 
out such a casing? A. The natural casing? 

Q. That is, does the natural casing on one of these frank¬ 
furters of Mr. Briggs’, that Mr. Briggs makes, is that 
frankfurter less digestible than would be one without a 
natural casing? 

The Board: Without any casing at all? 

Mr. Walker: Yes, without any casing at all. 

A. If I understand you correctly, there is a natural cas¬ 
ing that you have on this frankfurter. 

By Mr. Walker: 

Q. Does the fact that it has that animal casing on it 
make that frankfurter less digestible, that is, in human 
consumption, than would be one without any casing at all? 
A. I wouldn’t say so. 

Q. You would not? A. No. 

Q. This natural casing has, I believe you said, a certain 
quality of support? A. That is correct. 

Q. Now, that quality of support is greater than would 
be—I mean, it is greater than no support at all? 
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91 A. Correct. 

Q. There, isn’t it true, Doctor, it must be of some 
strength and some toughness? A. Yes. 

Q. Would a substance with those qualities of toughness 
be as readily digestible as one without that? 

The Board: He has answered that question. 

Mr. Walker: No; I think he hasn’t. 

Mr. Cromelin: I thought he had. 

A. I don’t think the quality of toughness has anything 
to do with the digestibility of the material. The digesti¬ 
bility is a question of the ability of the gastric glands to 
attack this material, regardless of its physical form. 

By Mr. Walker: 

Q. Take a piece of gristle— A. Wait a minute. A piece 
of gristle and a piece of protein are two different things. 

The Board: Is a tough steak as easy to digest as a ten¬ 
der steak? 

The witness: If your teeth are good, and you masticate 
it 

The Board: Once you have chewed it up. 

The Witness: Yes; I think it is just as easily digestible 
as one that isn’t. 

By Mr. Walker: 

92 Q. Did you testify as to whether or not the cellu¬ 
lose casing is edible? A. It is not edible. 

Q. And it has no nutritive value? A. It has no nutri¬ 
tive value. 

Q. And the other casing has no nutritive value to speak 
of? A. It is negligible. 

Q. Did you answer my question as to whether or not you 
knew of any other purpose that the intestines of sheep serv¬ 
ed as a food? A. I said No to that question—I don’t know 
of any other purpose. 

Q. You testified about tripe. What is tripe? A. Tripe, 
as I understand it, is made from the gastric mucous of the 
lining of the stomach. It is not made from the intestines, 
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as this is. I don’t know whether they inclnde the mncosa 
of the lining of the stomach in the mannfaetnre of tripe or 
not. I am not really familiar with it. 

Q. You have never studied tripe? A. No. 

Q- Do you know of any texts that were ever written on 
the comparative value of skinless franks and those with 
natural casings? A. No; I don’t. 

93 Q. Have you ever known of anybody to make ex¬ 
periments in that? A. No; I have no knowledge of 

any experiments along that line. 

Q. Including yourself, very recently, you didn’t make 
any experiments? A. As to the nutritive value of this? 
Q. Yes. A. No. 

The Board: May I interject by saying, the dictionary 
definition of “tripe” is as follows: 

“A part of the stomach of a ruminant, as the ox, used 
for food.” 

By Mr. Walker: 

Q. As far as permeability—is that the correct word. 
Doctor— A. That is correct. 

Q. —there is no difference between the intestines of the 
sheep, on this product here, and the hide on a ham that is 
being cured or smoked, is there? A. Yes. 

Q. What are the differences? A. You have two differ¬ 
ent tissues. The hide on your ham is epitheal tissue— 
epithelial tissue. In other words, in lay language, it 

94 is a skin. Your intestine is of a different type of tis¬ 
sue, and I think their permeabilities would be some¬ 
what different. 

Q. Which would you say would be more permeable. A. 
Undoubtedly, the intestine is more permeable than is the 
skin. 

Q. Because of its thickness? A. Not necessarily because 
of its thickness—because of its intrinsic nature. 

The Board: The function of the intestine in the animal 
is to be permeable, isn’t it? 

The Witness: Absolutely, to allow for absorption of 
digestive food products. 


58 


By Mr. Walker: 

Q. That is also the function of the hide, isn’t it? A. No. 

The Board: The animal would starve to death if the 
intestines weren’t permeable, wouldn’t it? 

The Witness: Yes, but he would get along pretty well 
with an impermeable skin. 

The Board: Yes. 

Mr. Walker: I think that is alL 

Eedireet Examination. 

By Mr. Brooke: 

Q. Doctor, if a person were to swallow, accidentally, a 
piece of this cellulose casing, would it be poisonous? 
95 A. No; it would not. 

Q. It just wouldn’t have any food value? A. It 
wouldn’t be digested. It would act as roughage, just as 
any cellulose fiber. 


96 Whereupon Raymond C. Briggs, recalled as a 
witness by and on behalf of the Respondent, having 
been previously duly sworn, was examined and testified as 
follows: 

Direct Examination. 

By Mr. Walker: 

Q. Does Petitioner’s Exhibit No. 15 contain all skinless 
franks? A. They are skinless franks in that package. 

Q. How do you deliver those to your purchasers? Are 
they in a larger carton? A. Yes; they are packaged— 
they are packed twelve to a carton; they may be less. 

The Board: And the carton is like Exhibit 12? 

The Witness: Well, a little larger container. Of course, 
they leave our plant that way, but a customer may not buy 
but half-a-dozen of them. There are twelve of these in a 
carton; that is, a corrugated container. 
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By Mr. Walker: 

Q. Does that corrugated container bear the designation, 
“Skinless”? A. I wouldn’t know; I would have to check 
on it. 
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QUESTION PRESENTED 


Whether the District use tax is applicable to tangible 
personal property used in the manufacturing, assembling, 
processing or refining of tangible personal property, but 
which property does not become a material or part of the 
finished product? 
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IN THE 

United States Court of Appeals 

fob the District of Columbia. Circuit 


No. 10,988 


Bbiggs and Co., Petitioner , 

» District of Columbia, Respondent. 


BRIEF FOR RESPONDENT 


SUMMARY OF ARGUMENT 

The casings in question were not purchased for the purpose of 
becoming, and did not in fact become, a part of petitioners 
products. Since the sale of such casings to petitioner was dearly 
a “retail sale” within the meaning of the statute and since peti¬ 
tioner did not reimburse its vendor for the District sales tax, the 
District use tax is clearly applicable to petitioners use of such 
property. 

The word “use” as the same appears in the exemption provided 
in Sec. 201(a), infra, is qualified by the phrase “as a material or 
part of other tangible personal property to be produced for sale by 

1 


I 

i 
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manufacturing, assembling, processing, or r efinin g” Any other 
construction would lead to an absurd result and this Court, there¬ 
fore, will not give the statute any such construction. 

The obvious purpose of Sec 201(a), infra, is to prevent the tax 
applying until such time as property is sold to the ultimate con¬ 
sumer. It is not the purpose of that section to grant exemption 
to a manufacturer of processor on property that he uses in his 
business and which he does not resell either in the original form 
in which he purchased the same or as part of other property. 

ARGUMENT 

Petitioner not having reimbursed its vendor for the District of 
Columbia sales taxes upon the sale of the casings to petitioner, 
petitioner is clearly liable for use taxes on such property. 

The District of Columbia Sales and Use Tax Acts were 
enacted as Titles I and II of the District of Columbia Rev¬ 
enue Act of 1949. 1 They are referred to hereinafter as the 
“Sales Tax Act” and the “Use Tax Act”, respectively. 

Under Sec. 212 of the Use Tax Act it is provided that 
“there shall be paid * # * by every purchaser a tax on the 
use, storage, or consumption of any tangible personal prop¬ 
erty • * * sold or purchased at retail sale” at the rate of 2 
per centum of the sales price of such tangible personal 
property. Under Sec. 215 of the Use Tax Act it is provided 
that “If a purchaser has not reimbursed for the tax such 
vendors or retailers as are required or authorized to pay 
the tax, as the case jnay be, such purchaser shall file a return 
as hereinafter provided and pay to the Collector 2 per 
centum of the total sales price of property * * # purchased 
at retail sale.” Petitioner purchased the property in ques¬ 
tion, cellulose casings, from a corporation located in Chi¬ 
cago, Illinois (App. 35) and there is no evidence in the rec- 


1 P. L. 76, 81st Congress, 1st Session, Ch. 146, approved May 27, 1949, 63 
Stat. 
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ord that petitioner reimbursed said corporation for any 
District sales taxes on the sale of such property or that said 
corporation paid any tax to the District upon the gross 
receipts from such sales. 2 The question, therefore, to be 
resolved is whether petitioner is liable under Sec. 212 and 
215 of the Use Tax Act for the taxes upon the use of such 
casings as were purchased and used by it during the period 
August, 1949, to March, 1950, inclusive, together with penalr 
ties thereon, in the aggregate amount of $922.01. 

Under Sec 212, it will be observed, the purchaser is liable 
for payment of the use tax if his purchase was pursuant to~ 
a “retail sale.” The phrases “retail sale”, “sale at re¬ 
tail” and “sold at retail” are defined in Sec. 201(a) of the 
Use Tax Act to mean “all sales in any quantity or quanti¬ 
ties of tangible personal property, whether made within or 
without the District, * * * to any person for the purpose of 
use, storage, or consumption, within the District, taxable 
under the terms of” the Use Tax Act. Undeniably peti¬ 
tioner’s purchases of the property involved come within the 
quoted portions of the definition contained in said Sec. 
201(a). However, said Sec. 201(a) goes on to declare 
that those phrases shall not include sales of tangible per¬ 
sonal property “in which the purpose of the purchaser is 
to resell the property so transferred in the form in which 
the same is, or is to be received by him, or to use or incor¬ 
porate the property so transferred as a material or part 
of other tangible personal property to be produced for sale 
by manufacturing, assembling, processing, or refining.” 
Petitioner’s sole contention is that its use of the property 
involved was such as to preclude the sales of the cellulose 
casings to it from being classified as “retail sales” and 
hence from the use tax being applicable to it. 

Admittedly petitioner did not resell the casings (App. 
8). Eliminating that portion of the exception to the defini- 

2 Sec. 125 of. the Sales Tax Act, . 
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t-ion of a “retail sale” contained in Sec. 201(a), the only 
question left is whether the purposes of petitioner in pur¬ 
chasing the property in question was “to use or incorporate 
the property so transferred as a material or part of other 
• tangible personal property to be produced for sale by manu¬ 
facturing, assembling, processing, or refining.” 

Not only did petitioner not incorporate the casings as a 
part of its products but advertised the fact that its products 
did not contain the casings. (App. 65). 

- The District of Columbia Sales Tax Act, is predicated 
upon the same theory as are the sales tax laws of many 
states. As was stated in the House Report (Report No. 
315, 81st Congress, 1st Session, to accompany H. R. 3704): 

“The provisions of title I of this bill impose a 
sales tax for the District of Columbia, which is 
predicated upon the same theory as are the sales- 
. tax laws of many States. • * *” 

Petitioner misconstrues the obvious purposes of Sec. 
114(a) of the Sales Tax Act and Sec. 201(a) of the Use Tax 
Act. As was hereinbefore stated the use tax is applicable 
“on the use, storage, or consumption of any tangible per¬ 
sonal property * * * sold or purchased at retail sale.” Sec. 
201(a) of the Use Tax Act is obviously intended to pre¬ 
clude the possibility of the tax being applicable in any case 
of a sale to anyone other than the ultimate consumer. It is 
not the purpose of Sec. 201(a) of the Use Tax Act (or of 
Sec. 114(a) of the Sales Tax Act) to grant exemptions to 
manufacturers or processors on tangible personal property 
that they use in their business and do not resell. 

Such a provision as the one in question appears to be 
quite common in various sales tax statutes throughout the 
country. While, of course, not all of those provisions of 
other laws are identical to that contained in the District 
Act, it would appear reasonable to presume that all or 


most were enacted with the same underlying purpose, i.e., 
to exempt from tax tangible personal property purchased 
by a person who would incorporate or use such property as 
a component part of other property which he manufactured, 
processed, assembled or refined and thereafter sold at retail 
under such circumstances as to be subject to the sales tax. 
Concerning various interpretations of other laws the edi¬ 
tors of Prentice-Hall, Inc. state as follows: 


‘‘Sales to manufacturers, producers and pro¬ 
cessors.—For convenience, this subject may be 
divided into two classifications: (1) property be¬ 
coming part of manufactured produce, (2) prop- 
ery not entering into the product. Following the 
discussion of these classes (below), other rules are 
noted. 

“Property becoming part of product: Many of 
the state laws exempting sales to manufacturers, 
producers and processors, confine the exemption 
to property used in manufacturing or process¬ 
ing, and becoming part of the finished prod- 
duct. This rule has been applied even under 
statutory wording that seemed to allow exemption 
either for articles used in manufacturing, such as 
tools and equipment, or for materials. For ex¬ 
ample, a law providing exemption for property 
which ‘enters into the processing of or becomes 
• • • component part of the product’ was inter¬ 
preted to create exemption under two conditions: 
(1) where personalty becomes an ingredient or 
component part of the product manufactured; (2) 
where personalty enters into the processing and 
becomes a constituent part thereof either by chem¬ 
ical or mechanical means. Thus, although the 
clause as written seemed to exempt tools, machin¬ 
ery, equipment and fixtures used in manufactur¬ 
ing and processing, it was judicially interpreted 
to make these items taxable. 

“Under this rule, exemption would not be 
granted to gasoline, oil, grease, and similar items 
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used in driving and servicing machines, since they 
do not enter into the product 

“The rule which limits exemption to items in¬ 
corporated onto the final product was applied 
under a clause permitting exemption for sales of 
property ‘for resale in the form of tangible per¬ 
sonal property.* But in another case it was inti¬ 
mated that raw materials used by a manufacturer 
would hardly be considered exempt as for resale in. 
the absence of a specific clause covering them. 

“The fact that one provision in the statute may 
allow exemption for ingredients of manufac¬ 
tured, compounded or processed articles, may 
be nullified by another clause which taxes the sale 
of materials, such as building materials, to con¬ 
tractors; thus, cement sold to a contractor for 
making concrete on road construction was taxable 
under such a statute. 

“Property not entering into product: Other 
states permit exemption for articles (implements) 
used in manufacture and production, but not enter¬ 
ing into final product. A clause granting exemp¬ 
tion to property which ‘enters into the processing 
of or becomes • # • component part of the product* 
has been construed not to exempt tools and other 
equipment used in production (see above). But 
exemption of tools as well as materials is allowed 
under a provision covering property ‘which is 
actually used in the production of* other articles. 
Gasoline used to produce fuel and crude oil used to 
generate electricity were held not taxable under 
statutory provisions exempting ‘sale for purpose 
of manufacturing.* Use of electricity in refrigera¬ 
tion to preserve food was not exempt as sale ‘for 
use in • • • processing.* Printed forms were sepa¬ 
rated into taxable and exempt classes under a pro¬ 
vision exempting sales for use ‘in industrial pro¬ 
cessing.* ‘ 

44 Other rules: Different rules may apply in 
various jurisdictions. Exemption may be granted 
on sale to manufacturers, etc., of goods which are 
so altered in incorporation into the article pror- 


duced, as to lose their identity. Again, exemption 
may be allowed only if sale to manufacturer is 
made in wholesale lots, at wholesale prices. Some 
states exempt the sale of machinery and equip¬ 
ment to manufacturers either unqualifiedly or 
under certain circumstances. Reference should be 
made to the regulations in force in the particular 
jurisdiction. 

“ A mining company was denied a resale exemp¬ 
tion accorded to manufacturing companies. Sales 
of brood animals were taxable as retail sales.” (1 
State & Local Tax Service—Prentice-Hall, Inc.— 
“Sales Tax”, ff92,564, pages 92570 et seq.) 

Petitioner argues that while its casings were not in¬ 
corporated as a component part of its finished frankfurters 
and certain other products, the fact is that it did “use” 
such casings in the manufacture of such products. This 
argument is necessarily predicated upon the statutory con¬ 
struction that the phrase “as a material or part of other 
tangible personal property”, as it appears in Sec. 201(a) 
does not suffice as a limitation or qualification upon the 
verb “incorporate” and that such phrase is inapplicable to 
the phrase “to use.” Such a construction, as the Board 
pointed out, would render the “phrase ‘to use’ • * * wholly 
unmodified, and every use, no matter what, would render 
the transaction tax free” and that “This would render the 
use-tax title in-operative—an absurd result.” (App. 11). 
The Board was manifestly correct in so holding. For ex¬ 
amples, a restaurateur would not be liable for the use tax 
on knives purchased outside the District and used in cutting 
meat and vegetables for salads to be sold; and, indeed 
petitioner would not be liable for use tax on certain ma¬ 
chinery designed and adapted and used by petitioner for 
forcing the ingredients of its products into the casings in 
question, even if such machinery were purchased outside 
the District and so used by petitioner in the District. The 


8 


i 


construction of the statute urged by petitioner would lead 
t:o an absurd result in that it would for all practical pur¬ 
poses be tantamount to a repeal of a great portion of the 
District Use Tax Act. It is a cardinal rule of statutory con¬ 
struction that a statute should be so read as to avoid an 
absurd result Be Ruiz v. Be Ruiz > 66 App. 370, 88 F. 2d 
752 Red River Broadcasting Co. v. Federal Communica¬ 
tions Commission, 69 App. D. C. 1, 98 F. 2d 282, certiorari 
denied 59 S. Ct 86, 305 U. S. 625, 83 L. Ed. 400; Mallory 
Coal Co. v. National Bituminous Coal Commission, 69 App. 
D. C. 166, 99 F. 2d 399; Moran v. Cobb, 73 App. D. C. 200, 
120 F. 2d 16, certiorari dismissed 62 S. Ct 134, 314 U. S. 
703, 86 L. Ed. 562; Beach v. U. S., 79 App. D. C. 208,144 F. 
2d 533, reversed 65 S. Ct 602, 324 U. S. 193, 89 L. Ed. 865, 
conformed to 80 U. S. App. D. C. 160, 149 F. 2d 837, cer¬ 
tiorari denied 66 S. Ct. 47, 326 U. S. 745, 90 L. Ed. 445; 
Consumers Union of U. S. v. Walker, 79 U. S. App. D. C. 
229,145 F. 2d 33; Bailey v. Young, 80 U. S. App. D. C. 65, * 
149 F. 2d 15; Rick v. U. S., 82 U. S. App. D. C. 101, 161 F. 

2d 897; L. B. Wilson, Inc. v. Federal Communications Com¬ 
mission, 83 U. S. App. D. C. 176,170 F. 2d 793. 

Counsel for respondent agree with counsel for petitioner 
that “Decisions from other state courts are not precisely 
in point due to the widely varying wording employed by 
the several state statutes” (Pet Br. 9). However, since it 
is believed that the underlying purpose of the several state 
legislatures in enacting provisions similar to that here in¬ 
volved, judicial decisions under such laws are of aid in re¬ 
solving the question here involved. For example, while the 
California use tax provisions are not identical with those 
of the District Use Tax Act, the California District Court 
of Appeals, 2nd District, Division 2, reached the conclusion 
that a packing company was liable for use tax on casings 
used by it which were similar to those used by petitioner. 

- Leur Packing Co. v. State Board of Equalization, decided 
December 11,1950,101 ACA 124, 224 P 2d 744. 
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Petitioner relies upon a ruling of the Comptroller of 
Maryland (Pet. Br. 17-24) in an attempt to make that rul¬ 
ing applicable in the case at bar. Petitioner attempts to 
show that the District and Maryland sales and use tax laws 
are smilar by quoting from the testimony of Vernon E. 
West, Corporation Counsel of the District of Columbia, 
before a Joint Fiscal Sub-Committee of Congress on Feb¬ 
ruary 8, 1948. However, the bills concerning which Mr. 
West was testifying on February 8, 1949, which, while 
predicated upon the same theory as the Maryland law, were 
never enacted. As a matter of fact H. R. 3347, 81st Con¬ 
gress, 1st Session, which was introduced on March 8, 1949, 
was rejected by the House of Representatives on March 14, 
1949 (95 Cong. Rec., No. 40, page 2406, 2440). Two weeks 
later, on March 28, 1949, the House considered and passed 
(95 Cong. Rec. No. 50, pages 3367, 3400) another bill (H. R. 
3704,81st Congress, 1st Session). This bill as it was finally 
passed by Congress and approved by the President on May 
27,1949, became Public Law 76, 81st Congress, 1st Session, 
and Titles I and II thereof are the District Sales and Use 
Tax Statutes. The present District Sales Tax Statute, 
unlike those bills which were introduced and never enacted, 
is not predicated upon the same theory as the sales tax law 
of the state of Maryland. Under the District Sales Tax 
Act the vendor is made the taxpayer, while under the Mary¬ 
land Sales Tax Act the purchaser is made the taxpayer 
and the vendor is made the tax collector. See 2 State & 
Local Service, Prentice-Hall, Inc., “Sales Tax”, Md. Tf’s 
21,000 et seq., pages 21,001 et seq. Furthermore, as ad¬ 
mitted by petitioner, the definitions of the words “retail 
sale” contained in the Maryland and District of Columbia 
Statutes are different (Pet. Br. 19). 

Moreover, a ruling by the Comptroller of Maryland under 
a statute of the State of Maryland is of little, if any, weight 
in the consideration of this case. 



CONCLUSION 


It is submitted that the decision of the Board of Tax Ap¬ 
peals in this case was correct and should be affirmed. 

Respectfully submitted, 

Veen on K West, 

Corporation Counsel , D. C., 

Chesteb H. Gray, 

Principal Assistant Corporation Counsel, 
D. C., 

Habby L. Walker, 

Assistant Corporation Counsel , D. C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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IN THE 

United States Court oi Appeals 

Foe the District of Columbia Circuit. 

No. 10,988. 


BRIGGS AND CO., Petitioner, 
v. 

DISTRICT OF COLUMBIA, Respondent. 


Appeal from the Board of Tax Appeals for the 
District of Columbia 


PETITIONER’S REPLY BRIEF 


INTRODUCTORY STATEMENT 

Purpose and Scope of Reply Brief 

Petitioner does not propose, by this reply brief, to point 
out all the weaknesses of the respondent’s various argu¬ 
ments set forth in its brief. Except for the one matter 
herein discussed, counsel for petitioner believe that the 
failure of the respondent to meet the issues in this case 
can be more properly demonstrated at the oral argument 
However, because the argument set forth in this reply 
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brief requires citation of Congressional bills, reports, hear¬ 
ings and debates, counsel for petitioner believe it would 
be an imposition on the Court to call upon the Judges at 
oral hearing to do the work of copying such citations. 
Hence, the petitioner’s rebuttal arguments with respect to 
the legislative history of the statute in question, and the 
effects of such legislative history, are here reduced to 
writing. 

Pages 17 to 24 of petitioner’s main brief are devoted to 
the propositions that the statute here in question was pur¬ 
posely patterned after the Maryland statute, and that the 
pertinent section of the Maryland statute had been con¬ 
strued prior to the passage of the District statute to mean 
what petitioner contends the District statute means.* In 
urging these propositions, petitioner called to the attention 
of the Court that District of Columbia officials, including 
the Corporation Counsel, stressed before the Congressional 
Co mmi ttee in its consideration of the sales and use tax 
legislation the fact that the proposed legislation was pur¬ 
posely intended to be similar to the Maryland statute in 
order that uniformity between contiguous jurisdictions 
would result. In an attempt to weaken the force of these 
propositions, respondent, on page 9 of its brief, endeavors 
to leave the impression that the particular House bill which 
finally became the statute was not one which the Corpora¬ 
tion Counsel and the committees sponsoring the legislation 
intended to be similar to the Maryland statute. This 
brief will demonstrate that the particular House bill which 
finally became law, as well as the previous unsuccessful 
bills, was intended to follow closely the Maryland statute. 

Counsel for petitioner realize that by devoting this reply 
brief entirely to the subject of legislative history they risk 
creating the impression that they consider the legislative 

j # As pointed out on pp. 24-25 of petitioner’s main brief, respondent, in 
Section 706 of the Regulations, originally gave the same effect to the District 
statute that the Maryland authorities gave to the identical Maryland statute. 
Quite obviously, therefore, respondent’s contention on p. 8 of its brief that 
petitioner’s construction of the statute (which is simply respondent’s own 
original interpretation thereof) “would lead to an absurd result’’ is pure after¬ 
thought. 


i 


3 


history to be the principal issue upon which they rely. 
Legislative history is not the principal issue upon which 
they rely and they reiterate the rule of construction so well 
expressed by Mr. Justice Frankfurter in Commission v. 
Broadcasting System, 311U. S. 132,137-138, quoted on page 
22 of petitioner’s brief, reading as follows: 

“We are not, however, willing to rest decision on any 
doctrine concerning the implied enactment of a judicial 
construction upon reenactment of a statute. The per¬ 
suasion that lies behind that doctrine is merely one 
factor in the total effort to give fair meaning to lan¬ 
guage. And so, at the lowest, the Pote case certainly 
does not detract from, but if anything reenforces, the 
construction required by a clear-eyed reading of the 
statute.” 

A “clear-eyed reading of the statute” makes inevitable 
the construction urged by the petitioner in Point A of its 
brief at pages 9 to 17. The purpose of this reply brief is 
that what “is merely one factor in the total effort to give 
fair meaning to language” shall be properly presented to 
the Court. 


SUMMARY OF ARGUMENT 

Shortly before the 80th Congress took up the matter of 
sales and use taxes for the District of Columbia, Maryland 
enacted a sales and use tax statute the pertinent sections 
of which contain practically the identical language of the 
pertinent sections of the District statute. During the two 
year period when Congress was considering the matter of 
sales and use taxes, the Maryland statute was being in¬ 
terpreted and administered. The respondent does not deny 
that the published interpretations by Maryland administra¬ 
tive officers gave to the statute the precise meaning which 
petitioner contends for in the District statute. 

The 81st Congress, with the benefit of the experience 
derived from the interpretation and administration of the 
Maryland statute, and after the appropriate committees 
had consulted with the Maryland administrative officials, 
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employed in the bill which finally became the statute lan¬ 
guage more closely approximating that of the Maryland 
statute than was the case with the unsuccessful bills in the 
80th Congress. The Corporation Counsel and his assistant, 
who followed the bill very closely and who were on the 
Senate floor during the debates, must have been aware of 
this fact. Both Congress and the Corporation Counsel 
sought for uniformity between the two jurisdictions. 

ARGUMENT 
A. The Maryland Statute 

Petitioner’s main brief, at pages 18-19, shows that there 
is employed in the Maryland statute, in Sec. 259(f), the 
identical language for exclusion from tax to that used in 
the District of Columbia statute. Petitioner’s main brief 
further shows (pp. 20-21) that under Rule 63, the language 
of the Maryland statute was deemed to exclude personal 
property consumed in the operation of manufacturing or 
processing, and that the Maryland Comptroller, by his 
ruling of July 30, 1947, further interpreted the statute so 
as to permit the issuance of a resale certificate for property 
consumed in manufacturing or processing. Respondent’s 
brief does not deny that the phraseology, which is identical 
in the two statutes, was and is construed and applied by 
the Maryland authorities in the manner urged by the peti¬ 
tioner’s brief. 

Indeed, the Maryland interpretation of the language in 
question as set forth in petitioner’s brief (Pet. Br. 18-24) 
has been re-affirmed by the Attorney General of Maryland 
as recently as August 27, 1951. The Attorney General’s 
opinion was requested as to the applicability of Maryland 
use taxes to soaps, chemicals and detergents consumed in 
cleaning rags. It was held by him that such soaps, chemi¬ 
cals and detergents were not subject to the use tax where 
the rags to be cleaned were owned by the taxpayer and 
were processed by it for later sale. The holding is predi¬ 
cated on the fact that the soaps, chemicals, and detergents 
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are consumed in the cleaning operation, and under Rule 
63 (Pet. Br. p. 20) the Attorney General could ‘‘see no 
difference in principle between the consumption of soap in 
such processing and the consumption of coal in manufac¬ 
turing^. Opinion of the Attorney General, Maryland, 
August 27, 1951. C. C. H., Md. State Tax Reporter, par. 
64-520. 

B. The Legislative History of the District Statute 

Respondent attempts to answer petitioner’s contentions 
by implying that Congress, in enacting the District sales 
and use tax statute, did not intend to parallel the law in 
Maryland. Counsel for respondent assert on page 9 of 
their brief that the statements of District of Columbia 
officials quoted on page 18 of petitioner’s brief indicating 
intent to copy the Maryland law, in fact related to earlier 
bills under Congressional consideration which were never 
enacted. Counsel for respondent then assert: 

“The present District Sales Tax Statute, unlike 
those bills which were introduced and never enacted, is 
not predicated upon the same theory as the sales tax 
law of the state of Maryland.” (Res. Br. 9) 

This statement is not borne out by an analysis of the legis¬ 
lative history leading up to the final enactment of the 
District sales and use tax law. 

The history of the District sales tax legislation goes 
back to the early Pond Report which later culminated in 
the introduction in the 80th Congress of H. R. 2290, H. R. 
6759 and S. 843. In addition to the statements made by the 
Assessor of the District of Columbia during the hearings 
on these bills that the Maryland law should be followed as 
closely as possible (Pet. Br. 18), Reports No. 1467 and No. 
2194 accompanying the bills state unequivocally that the 
proposed legislation was modeled upon the general sales 
and use tax laws of Maryland in order to facilitate admin¬ 
istration and to avoid as much difficulty as possible in the 
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collection and payment of taxes by merchants and tax¬ 
payers. See, for example, Report No. 2194, 80th Congress, 
2nd Session, page 3. 

Later, in the 81st Congress, 1st Session, H. R. 1937 and 
H. R. 2156 were introduced, and it was with respect to these 
bills that the Corporation Counsel for the District of Co¬ 
lumbia, in his testimony on February 8, 1949*, stated: 

“The sales tax bill is substantially a copy of the 
Maryland law’\ (Pet. Br. 18) 

i 

Respondent is correct in asserting that H. R. 1937 and H. 
R. 2156 were never enacted, but his inference that the fail¬ 
ure to pass these earlier bills indicates a change of Con¬ 
gressional intention to follow the Maryland law is entirely 
incorrect. The history of the subsequent legislation cul¬ 
minating in the passage of the present statute clearly shows 
that, far from changing the previously expressed intention 
to parallel the Maryland statute, the legislators took even 
more positive steps to effectuate that intent. Almost 
immediately after the rejection of the earlier bills, the 
subcommittee went to work on another bill and called on 
Maryland for help. 

According to an entry in the Daily Digest the subcom¬ 
mittee on February 24, 1949, met in executive session with 
Maryland experts to obtain the advantage of their experi¬ 
ence in the administration of the Maryland sales and use 
tax law. 95 Cong. Rec., Part 18, p. D80. Twelve days later 
H. R. 3347 was introduced in the House and for the first 
time there appears in a proposed District sales tax bill 
the exact language involved in this case which, as pointed 
out in petitioner’s brief on pages 18 and 19, is the language 
of the Maryland statute! None of the earlier bills contained 
such similar language. Only after the legislators conferred 
with the Maryland authorities do we find a bill (H. R. 3347) 
containing the familiar words of the Maryland statute “or 
to use or incorporate the property so transferred as a . . . 

* Through a typographical error, this date was stated in Petitioner’s Twain 
brief as February 8, 194£. 
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part of other tangible personal property to be produced 
for sale by manufacturing . . . ” (Pet. Br. p. 5). The 
conclusion is so obvious as hardly to need reiteration. 

It is true that H. R. 3347 also failed of passage in the 
House on March 14, 1949. However, on March 22, 1949, 
the persistent sponsors of sales tax legislation for the 
District introduced another bill, H. R. 3704, which in its 
definition of “retail sale” again contained the same 
language as that in H. R. 3347, which in turn had been 
copied from the Maryland statute, as shown above. With 
minor amendments immaterial to the issue involved herein, 
H. R. 3704 was enacted into law by both Houses of Congress 
and became Public Law 76, 81st Congress, Chapter 146, 
1st Session (Pet. Br. p. 5). 

If any further evidence of the Congressional intent to 
parallel the Maryland law is needed, reference may be had 
to the debates in Congress which serve to establish peti¬ 
tioner’s assertion in this regard beyond further question. 

In discussing H. R. 3347 Representative Smith of Vir¬ 
ginia, Co-Chairman of the Joint Sub-Committee on Fiscal 
Affairs of the Committees on the District of Columbia, 
stated as follows: 

“As the gentleman very fairly stated, we have tried, 
because of the proximity of Maryland, where they 
have a sales tax, to parallel it as far as we fairly 

could._” 95 Cong. Rec. 2444. 

• • • • 

“We undertook to resolve those doubts, and on the 
question of the use tax we sent over to Maryland and 
asked the Administrator of that tax and his two assist¬ 
ants to come over and tell us how the thing operated 
in practice, and they did so. We spent an afternoon 
with the administrator of the sales tax in Maryland.” 
95 Cong. Rec. 2446. (Italics supplied) 

As pointed out above, H. R. 3347 was rejected by the 
House of Representatives on March 14, 1949. However, 
a few weeks later H. R. 3704 was introduced in the House 
and this bill was later enacted into law by both Houses of 
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Congress as Public Law 76. In debating H. R. 3704, 
Representative Klein stated as follows: 

“Mb. Klein : .... There is very little difference 
between the bill before ns today and the bill we were 
struggling with two weeks ago.” (i. e. H. R. 3347) 95 
Cong. Rec. 3301. 

And Representative Buchanan stated as follows: 

“Mb. Buchanan: .... All that the committee has 
done is to bring this bill back providing for this re¬ 
gressive sales-tax plan, with a little sugar-coating on 
it... ” 95 Cong. Rec. 3303. 

When H. R. 3704 reached the Senate for consideration, 
Senator Howard W. McGrath asked permission for Mr. 
Vernon E. West, Corporation Counsel of the District of 
Columbia, and Mr. Harry L. Walker, Assistant Corporation 
Counsel for the District of Columbia, to be present on the 
floor of the Senate during debates, and such permission 
was granted. Presumably Mr. West and Mr. Walker heard 
the following colloquy on May 12, 1949, between Senator 
Holland and Senator Hunt, the latter being chairman of 
the District Fiscal Affairs Sub-Committee: 

“Mb. Holland: .... Is the Senator able to state 
for the record the comparison between the Maryland 
sales tax and the proposed sales tax for the District of 
Columbia under the pending measure f 

Mb. Hunt: I will say to the distinguished Senator 
from Florida that in writing the District of Columbia 
sales-tax provision we follow rather explicitly the ex¬ 
isting sales tax in Maryland. With few exceptions the 
tax measure which we are presenting is very similar to 
the sales-tax law in Maryland. We went so far as to 
invite the sales-tax officials of the State of Maryland to 
sit with us and advise us in writing the bill . We 
did that so as to cause as little conflict and difficulty 
as possible on the borderline between Maryland and 
the District, and also having in mind all the while 
Virginia on the other side, which has no sales tax. So 
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I should say that our bill, with minor differences, is 
very much like the Maryland law. 

* • • • 

Mr. Holland: In drafting the proposed sales-tax 
law for the District of Columbia, as I understand, the 
sub-committee headed by the distinguished Senator 
from Wyoming was endeavoring to reduce the differ¬ 
ences and possible friction, possible competitive ad¬ 
vantages which might result as between the adjoining 
areas of Maryland and the area of the District of Co¬ 
lumbia, to a minimum by keeping the proposed meas¬ 
ure as nearly as possible identical with the Maryland 
sales tax now in existence. 

Mr. Hunt: Mr. President, I would say to the Sena¬ 
tor from Florida that that objective was constantly 
kept in mind .” 95 Cong. Bee. 6087-6088 (Italics sup¬ 
plied). 

Respondent’s brief states that the District law differs 
from the Maryland statute in that “Under the District 
Sales Tax Act the vendor is made the taxpayer, while under 
the Maryland Sales Tax Act, the purchaser is made the tax¬ 
payer, and the vendor is made the tax collector”. (Bes. 
Br. 9). Obviously the Senate did not think that the bill 
made the vendor the taxpayer, because Senator McGrath, 
in discussing the bill, stated as follows: 

“I merely want to point out to Members of the Sen¬ 
ate that this is a sales tax. It is a tax upon the buyer, 
not a tax upon the seller. ... I again want to say that 
nowhere in the bill are we applying a tax against the 
seller. It is applied only against tie purchaser.” 95 
Cong. Bee. 6084. 

A mere reading of Secs. 212-213 clearly shows that the 
District Use Tax is placed upon the purchaser and the ven¬ 
dor is merely the tax collector. If it were otherwise, the 
petitioner-taxpayer, as the purchaser of the cellulose cas¬ 
ings, would hardly have litigated this case. 
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CONCLUSION 

If, in order to ascertain the precise meaning of the 
statute, it becomes necessary to search into the legislative 
history, the history above documented amply demonstrates 
that the doctrine of enactment after interpretation here 
applies with peculiar force. Instances where one legisla¬ 
ture copies the enactments of another legislature are fairly 
common. We rarely find the legislature of one sovereign 
calling upon the administrative officers of another sov¬ 
ereign for assistance in promulgating legislation, as was 
done with this statute. 

Both the plain language of the statute and its history 
compel the conclusion that the petitioner’s construction is 
the only correct one. 

Respectfully submitted, 

1 

Paul B. Cromelin, 

Francis C. Brooke, 

Lloyd Fletcher, Jr., 
Attorneys for Petitioner. 



